VICTIMS OF LOVE JIHAD, KNOW 
THE LEGAL EFFECTS 


Love Jihad : Whose Fault Is This ? 


“| have converted to Islam 
and married my Muslim 
boyfriend Adnan Khan. I 

am an adult. Bigot Hindus 

must stop spreading hatred 
in the name of Love Jihad. ” 


e Talreja (2015) 
“ Quran (Islam) permits EL S 
4 wives, yet Heena lodged 
a case against my a 
marriage. Hence | got her 


gang raped by my friends 
& then I shot her dead. ” 


https://www.amarujala.com/national/crime/hina-talreja- 


murder-case-reports-reveals-that-husband-provoked-rapist-to- 


shot-wife 


Deduced from Reported Judgements 


Researcher and Compiler 
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OFFICIAL WEBSITES OF COURTS 


DISCLAIMER 


The Information provided regarding legal subjects in 
my series of online documents / notes / books is only for 
general legal awareness, Iam not responsible for any 
consequence through use or misuse of the same. All 
documents are drafted for specific needs, there is no 
guarantee or warrantee if its copied for any such 
similar causes. Errors and omissions expected. All 
blog web sites/ available documents /PDF documents 
are designed for general information only. The 
information presented at these sites/documents 
should not be construed to be formal legal advice nor 
the formation of a lawyer/client relationship. Persons 
accessing my sites/documents are encouraged to seek 
independent local counsel/advocate for advice 
regarding their individual legal issues. It is sincerely 
advised to cross check the contents with any 
authentic original publications and records. Citations 
are quoted for mere reference, please visit such 
citation providers to get copies of such reports. This is 





a free service, we do not invite reliance upon, nor 
accept responsibility for, the information provided in 
my series of blogs, online documents both readable 
and downloadable documents. We make every high 
effort to provide a accurate information, but emissions 
and omissions expected. However, neither we, nor the 
providers of data to us, nor the informations obtained 
from relevant court websites, free online websites, give 
any guarantees, undertakings or warranties 
concerning the accuracy, completeness or up-to-date 
nature of the information provided. Users should 
cross check or confirm information from another 
source if it is of sufficient importance for them to do 
so. Several Links on the blogs and ads are inserted by 
good belief and after visits, that they wont harm any 
technical hardwares, neither we nor link provider's 
data and pages, give any guarantees, undertakings or 
warranties concerning those links. 
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LOVE JIHAD CONVERSION IS NOT LEGALLY 
VALID 


Justice Surya Prakash Kesarwani of Allahabad High 


court in the case of Noor Jahan Begum and Ors. vs. 
State of U.P. and Ors.: Reported in 
MANU/UP/2907/2014 - 2015 (1) ADJ 755 - The 
principles of conversion of religion and bona fide 
conversion of religion to Islam may be briefly 
summarized as under: 

"]. Conversion to another religion basically requires 
change of faith and belief of personal relations of an 
individual with what he regards as Cosmos, his Maker 


or his Creator, which he believes, regulates the 





existence of insentients beings and the forces of 
Universe. 

2. A conversion of religion by an individual to Islam 
can be said to be bona fide if he/she is major and of 
sound mind and embraces Islam of his/her own 
freewill and because of his/her faith and belief in the 
oneness of God (Allah) and prophetic character of 
Mahomed. 

3. If a conversion is not inspired by religion feeling and 


under gone for its own sake, but is resorted merely 


with object of creating a ground for some claim of right 


or as a device adopted for the purpose to avoid 
marriage or to achieve an object without faith and 
belief in the unity of God (Allah) and Mahomed to be 
his prophet, the conversion shall not be bonafide. 

4. In case of a religion conversion there should be a 
change of heart and honest conviction in the tenets of 
new religion in lieu of tenets of the original religion. 

5. Religion, faith or devotion are not easily 
interchangeable. If a person feigns to have adopted 
another religion just for worldly gain or benefit, it 
would be religious bigotry. 

6. If a person purposely undertakes the conversion of 
another person to his religion, as distinguished from 
his effort to transmit or spread the tenets of his 
religion, that would impinge on the "freedom of 
conscience" guaranteed to all the citizens of the 
country alike under Article 25 of the Constitution of 


India." 





WOMEN IS MARRIED FOR FOLLOWING REASONS 
IN ISLAMIC RELIGION 


Hadith collection 
Sahih Bukhari / Volume 7 / Book 62 / Hadith 


Dar-us-Salam reference | In-book reference 


Collection Sahih Bukhari 
Dar-us-Salam reference — Hadith 5090 

In-book reference Book 67, Hadith. 28 
USC-MSA web (English) 

reference Volume.7, Book 62, Hadith 27 


Narrated Abu Huraira: 

The Prophet (5) said, "A woman is married for four things, i.e., her wealth, her family status, 
her beauty and her religion. So you should marry the religious woman (otherwise) you will be 
a losers, 


od ات‎ a dil ua gy lal e d لك‎ 
" dig es y 











WOMEN IS TREATED MENTALLY INFERIOR IN 
ISLAMIC RELIGION 


Hadith collection 
Sahih Bukhari / Volume 3 / Book 48 / Hadith 


Dar-us-Salam reference 


Collection Sahih Bukhari 
Dar-us-Salam reference Hadith. 2050 

In-book reference Book S2, Hadith 22 
USC-MSA web (English 

reference Volume 3, Book 48, Hadith, 820 
Related Qur'an verses — 2297 


Narrated Abu Sa id Al-Khudri: 
The Prophet (5) said, "Isn't the witness of a woman equal to half of that of a man?" The 
women said, "Yes." He said, "This is because of the deficiency of a woman's mind." 


s‏ ابن ابي مزيم inky aa pal‏ لخبي زه عن عاض 
بن a‏ له عن أبي سعد gl‏ . رضى الله Ae‏ عن zl‏ صلى الله 
عليه ik Jalal ik LAU alay‏ شهاة JS fh‏ ". فلن بى 
dli" i‏ من فصان "ll‏ 











WOMEN CANNOT ARRANGE HER OWN MARRIAGE 
IN ISLAM - SHE IS TREATED AS ADULTRESS 


Hadith collection 


In-book reference 


Collection Sunan Ibn Majah 
Dar-us-Salam reference — Volume 3, Book 9, Hadith 1882 
In-book reference Book 9, Hadith, 1956 
Reference Hadith. 1882 


It was narrated from Abu Hurairah that: 

the Messenger of Allah said: "No woman should arrange the marriage of another woman, 
and no woman should arrange her own marriage. The adulteress is the one who arranges 
her own marriage." 


da li مزوان اليل‎ a fi الك‎ gull a is 
قل ل رول لله.‎ A عن پې‎ ue d محمد‎ dn ل‎ 
. صلى اله عليه وسلم‎ 

"لانروج d‏ لمزأة ولا تزع UD ead‏ هي لني تروم 
E‏ 











ISLAM TEACHES ITS DISCIPLES TO LEAD 
ADULTROUS LIFE AND HAVE CHILDREN 


Hadith collection 
Sahih Bukhari / Volume 7 / Book 62 / Hadith 


Dar-us-Salam reference | In-book reference 


Collection Sahih Bukhari 

Dar-us-Salam reference Hadith. 5246 

In-book reference Book 67, Hadith. 179 
USC-MSA web (English) 

reference Volume 7,. Book 62, Hadith. 173 


Narrated Jabir bin Abdullah: 

The Prophet (=) said, "If you enter (your town) at night (after coming from a journey), do not 
enter upon your family till the woman whose husband was absent (from the house) shaves 
her pubic hair and the woman with unkempt hair, combs her hair" Allah's Messenger (5) 
further said, "(O Jabir!) Seek to have offspring, seek to have offspring!" 


s‏ مما s ll Jp‏ مڪ (ia eg s is‏ عن 
gia‏ عَنْ dl de ip e‏ رضى dl‏ عنهما .أن iz‏ صلى الله عليه 
وسلم فال cds"‏ ليلا ا Jess‏ على his gal fa fs dll,‏ 
at‏ ".ال فال dd Jj‏ صلی الله عليه وسلم " i io dà‏ ". 
ابه Se‏ اله عَنْ udi e ls ie eh‏ صلى الله عليه وسلم في 
SS‏ 











Hadith collection 
Sahih Muslim / Book 20 / Hadith 4728 


In-book reference 


Collection Sahih Muslim 
Insbook reference Book 38, Hadith. 260 
Reference Hadith 715x 
USC-MSA web (English 

reference Book 20, Hadith 4728 


It has been narrated on the authority of Jabir that the Messenger of Allah (=) said: 

If one of you comes (back from a journey) at night. he should not enter his house as a night 
Visitor (but should wait) unti a woman whose husband has been away from house has 
removed the hair from her private parts and a woman with dishevelled hair has combed her 
hai 


Vaid ts thls i" 











Hadith collection 
Sahih Bukhari / Volume 4 / Book 52 / Hadith 


Dar-us-Salam reference | In-book reference 


Collection Sahih Bukhari 
Dar-ussSalam reference Hadj, 2858 

In-book reference Book 56, Hadith 74 
USC-MSA web (English) 

reference Volume.4, Book 52, Hadith 110 


Narrated ‘Abdullah bin Umar: 
| heard the Prophet (5) saying. "Evil omen is in three things: The horse, the woman and the 
house," 


il gil حي لوخي‎ CoA Al fs 
عنهما فال سفت الب صلى اله‎ dl رضي‎ at اله بن‎ Sé ud 
عليه وسلم پول‎ 

"لما ig‏ لاله في الرس jd‏ ' 











Hadith collection 
Safin Muslim / Book 26 / Hadith 9929 


In-book reference 


Collection Sahih Muslim 
In-book reference Book 39, Hadith. 162 
Reference Hadith 22204 
USC-MSA web (English) 

reference Book 26, Hath 9929 


Sahi b. Sa'd reported Allah's Messenger (=) as saying 
If bad luck were to be in anything, itis found in the woman, the horse and the abode, 


حا عل اله بن ejui d s ot al‏ سبل 
i)‏ قا Ji GE‏ زول aye dd dad‏ 
' إن كل £j gll d i‏ ' 


d لي‎ 








IN ISLAM WOMENS SILENCE IS TREATED AS 
CONSENT 


Hadith collection 


In-book reference 


Collection Sunan Ibn Majah 
Dar-us-Salam reference — Volume 3, Book 9, Hadith 1871 
In-book reference Book 9, Hadith. 1944 
Reference Hadi. 1871 


It was narrated from Abu Hurairah that: 

the Messenger of Allah said: "A previously-married woman should not be married until she is 
consulted, and a virgin should not be married until her consent is sought, and her consent is 
her silence." 


s lle بن‎ Mh s ud aa) بن‎ gad 3e s 

qe‏ ل فى ij d ie au ieu‏ هن 
d‏ صلى لله عليه وسلم dà.‏ 

"Aia i; ji a ولا يكز‎ id ایب ی‎ ay 








SLAVE WOMEN SIBLINGS HAVE NO RIGHT TO 
INHERITANCE 


Hadith collection 
Sunan, lon Malan, / Volume 4 / Book 23 / 


Hadith 2/49 


Collection Sunan lbn Majah 
Dar-us-Salam reference  \olume.4, Boo 23, Hadith. 2745 
In-book reference Book 23, Hadith 2850 
Reference Had 2145 


Itwas narrated from Amr bin Shu aib, from his father, from his grandfather that the 
Messenger of Allah (=) said: 

“Whoever commits adultery with a slave woman or a free woman, his child is illegitimate, and 
he cannot inherit from him or be inherited from (i.e, this child cannot inherit from him,” 


d qd idis‏ لم عر 
سب as y "mu‏ ل dl dp di‏ صلى لله عليه وسلم 


1 
Woe 


Dod a e Sa"‏ يرث ول يورث 











IDOL WORSHIPPERS ARE NOT LAWFUL SPOUSES 
FOR ISLAMIC RELIGION 

QURAN CHAPTER 2 VERSE 221 COMMENTARY BY 
Kathir - Ibn Al Kathir says:- 

The Prohibition of marrying Mushrik Men and Women 
Allah prohibited the believers from marrying Mushrik 
women who worship idols. Although the meaning is 
general and includes every Mushrik woman from 
among the idol worshippers and the People of the 
Scripture, Allah excluded the People of the Scripture 
from this ruling. .......... Allah said: (And indeed a slave 
woman who believes is better than a (free) Mushrikah 


(female idolators), even though she pleases you.)..... 


(They are not lawful (wives) for them, nor are they 


lawful (husbands) for them.) (60:10).. 





MARRIAGE WITHOUT ARRANGED BY WOMEN 
GUARDIAN IS INVALID UNDER ISLAM 


Hadith collection 
Sunan Ibn Majah./ Volume 3 / Book 9 / 


Hadith 18/9 


Collection Sunan Ibn Majah 
Dar-us-Salam reference — Volume 3, Book 9, Hadith, 1879 
In-book reference Book 9, Hadith, 1953 
Reference Hadith.1879 


lI was narrated from Aishah that : 

the Messenger of Allah said: “Any woman whose marriage is not arranged by her guardian, 
her marriage is invalid, her marriage is invalid, her marriage is invalid. If (the man) has had 
intercourse with her, then the Mahr belongs to her in return for his intimacy with her. And if 
there is any dispute then the ruler is the guardian of the one who does not have a guardian." 


e eis ابن‎ fs Se معاد‎ i gud بن‎ S hs 
قلت فل رول‎ e p die عن‎ gA بن موسىء غن‎ jd. 
 ملسو الله عليه‎ la. ail 

Ji بطل‎ Gated ay ai بال‎ ul a di al tj 
من ولي‎ s pai th أصاب مها إن‎ Lag Li a 
"j| 











IF THE PERSON FEIGNS TO HAVE ADOPTED 
ANOTHER RELIGION JUST FOR SOME WORLDLY 
GAIN OR BENEFIT, IT WOULD BE RELIGIOUS 
BIGOTRY 


Lily thomas v. Union of India, 
MANU/8SC/0327/2000 : 2000(3) R.C.R.(Civil) 252 : 
2000 (6) SCC 224 in paragraph Nos. 7, 8, 37, 38 and 
40 the Hon'ble Supreme Court has held as under: 

"7. It may be stated that on 23.4.1990 when Writ 
Petition) No. 1079 of 1989 and Writ Petition (C) No. 
347 of 1990 were taken up together, the Court had 


passed the following order: 


"Issue notice to Respondent 3 returnable within twelve 
weeks in both the writ petitions. Learned counsel for 
the petitioners in the writ petitions, after taking 
instructions, states that the prayers in both the writ 
petitions are limited to a single relief, namely, a 
declaration that where a non-Muslim male gets 
converted to the Muslim faith without any real change 


of belief and merely with a view to avoid any earlier 


marriage or to enter into a second marriage any 


marriage entered into by him after conversion would 
be void." 

8. Thus, in view of the pleadings in Sushmita Ghosh 
case and in view of the order passed by this Court in 
the writ petitions filed separately by Smt. Sarla 
Mudgal and Ms. Lily Thomas, the principal question 


which was required to be answered by this Court was 





that where a non-Muslim gets converted to the 
"Muslim "faith without any real change of belief and 
merely with a view to avoid an earlier marriage or to 
enter into a second marriage, whether the marriage 
entered into by him after conversion would be avoid." 
37. In any case, as pointed out earlier in the instant 
case, the conversion is only feigned, subject to what 
may be found out at the trial. 

38. Religion is a matter of faith stemming from the 
depth of the heart and mind. Religion is a belief which 


binds the spiritual nature of man to a supernatural 


being; it is an object of conscientious devotion, faith 


and pietism. Devotion in its fullest sense is a 
consecration and denotes an act of worship. Faith in 
the strict sense constitutes firm reliance on the truth 
of religious doctrines in every system of religion. 
Religion, faith or devotion are not easily 
interchangeable. If the person feigns to have 
adopted another religion just for some worldly gain 
or benefit, it would be religious bigotry. Looked at 
from this angle, a person who mockingly adopts 
another religion where plurality of marriage is 
permitted so as to renounce the previous marriage 
and desert the wife, he cannot be permitted to take 
advantage of his exploitation as religion is not a 
commodity to be exploited. The institution of marriage 
under every personal law is a sacred institution. 
Under Hindu Law, Marriage is a sacrament. Both have 


to be preserved. 





40. I also agree with Brother Sethi, J. that any 
direction for the enforcement of Article 44 of the 
Constitution could not have been issued by only one 
of the Judges in Sarla Mudgal's case. In fact, Sarla 
Mudgals case was considered by this Court in 
Ahmedabad Women Action Group & Ors. v. Union of 
India, MANU/SC/0896/ 1997 : (1997)3 SCC 573 and 
it was held that the question regarding the desirability 
of enacting a Uniform Civil Code did not directly arise 
in Sarla Mudgal's case. I have already reproduced the 
order of this Court passed in Sarla Mudgal's case on 
23.4.1990 in which it was clearly set out that the 
learned counsel appearing in that case had, after 
taking instructions, stated that the prayers were 
limited to a single relief, namely, a declaration that 
where a non-Muslim male gets converted to the 
Muslim faith without any real change of belief and 
merely with a view to avoid any earlier marriage or to 
enter into a second marriage, any marriage entered 


into by him after conversion would be void." 


A RELIGION IS NOT MERELY AN OPINION, 
DOCTRINE OR BELIEF. IT HAS OUTWARD 
EXPRESSION IN ACTS AS WELL 


Noor Jahan Begum and Ors. vs. State of U.P. and 
Ors.: MANU/UP/2907/2014 - 2015 (1) ADJ 755 


There is no consensus as to the definition of the word 


"Religion". Etymologically, the expression "religion" is 


the combination of two Latin words; "Re" meaning 





back and "ligare" meaning to bind. It is ordinarily 
understood to mean some system of faith and practice 
resting on the idea of the existence of God, the 
creature and ruler to whom his creature owe 
obedience and love. It is founded on reverence of God 
and expectation of future rewards and punishments. 
It is system of divine faith and worship. The quest of 
man for God is the foundation for religion and its 
essential function is "the search for God and the 
finding of God". .......... Thus, although, it is difficult 
rather impossible to define or delimit the expression 
"religion" yet essentially it is a matter of personal faith 
and belief of personal relations of an individual with 
what he regards Cosmos, his maker or Creator which, 
he believes, regulates the existence of insentient 
beings and the forces of Universe. A religion 
undoubtedly has its basis in a system of beliefs and 
doctrine which are regarded by those who profess 
religion to be conducive to their spiritual well-being. It 
is a matter of faith stemming from the depth of the 


heart and mind. It is a belief which binds the spiritual 


nature of man to a super natural being. It is an object 


of conscientious devotion, faith and pietism. Devotion 
in its fullest sense is a consecration and denotes an 
act of worship. Faith in the strict sense constitutes 
firm reliance on the truth of religious doctrines in 


every system of religion. 


POSTIVE CONCEPT OF SECULARISM IS ADOPTED 
IN INDIA 





Gulam Kadar Ahmadbhai Menon and Ors. vs. Surat 
Municipal Corporation and Ors.: MANU/GJ/ 
0272/1998 - Unfortunately some times there is a 
tendency to confuse the concept of secularism as if 
religion can have no place in temporal affairs. That 
view is based on the American doctrine of "the wall of 
separation between the Church and the State" which 
had arisen because of centuries long conflict between 
the Church and the State. However, the Indian 
experience as well as approach is quite different as is 
evident from the following decisions of our Supreme 
Court. 

In the case of Ahmedabad St. Xavier College 
Society v. State of Gujarat MANU/SC/0088/1974 : 


[1975]1SCR173 the Hon'ble Supreme Court has 


recognised that while secularism eliminates God from 
the matters of State for the purpose of ensuring that 
no one shall be discriminated against on the ground 
of religion, the Constitution at the same time expressly 
guarantees freedom of conscience and the right freely 
to profess, practise and propagate religion; "the 
Constitution makers were conscious of the deep 
attachment the vast masses of our country had 
towards religion, the sway it had on their minds and 


the significant role it played in their lives." 


In the case of Valsamma Paul (Mrs.) v. Cochin 
University MANU/SC/0275/1996 : [1996] 1 SCR 
128 the Hon'ble Supreme Court has propounded the 





positive concept of secularism in the following words: 

plural ism is the keynote of Indian culture 
and religious tolerance is the bedrock of Indian 
secularism. It is based on the belief that all religions 
are equally good and efficacious pathways to perform 
for God realisation. It stands for a complex 
interpretative process in which there is a 
transcendence of religion and yet there is a unification 
of multiple religions. It is a bridge between religion in 
a multi-religious society to cross over the barriers of 
their diversity. Secularism is the basic feature of the 
Constitution as guiding principle of State Policy and 
action. Secularism in the positive sense is the 
cornerstone of an egalitarian and forward looking 
society which our Constitution endeavors to establish. 
It is the only possible basis of uniform and durable 
national identity in a multi-religious and socially 


disintegrated society. It is a fruitful means for conflict 


resolution and harmonious and peaceful living. It 


provides a sense of security to the followers of all 
religions and ensures full civil liberties, constitutional 


rights and equal opportunities." 


PERFORMANCE OF CERTAIN DUTIES IS PART OF 
RELIGION AND THE PERSON PERFORMING THE 
DUTIES IS ALSO PART OF THE RELIGION OR 
RELIGIOUS FAITH OR MATTERS OF RELIGION 


So you cannot desert your duty towards your 


parents and society by conversion 





A.S. Narayana Deekshitulu v. State of A.P. and 
others, MANU/SC/0455/1996 : (1996) 9 SCC 548 
Hon'ble Supreme Court considered the meaning of the 
word "Religion" and Article 25 and 26 of the 
Constitution and held as under: 

"85. Articles 25 and 26 deal with and protect religious 
freedom. Religion as used in these articles must be 
construed in its strict and etymological sense. 
Religions is that which binds a man with his Cosmos, 
his Creator or super force. It is difficult and rather 
impossible to define or delimit the expressions 
religion' or "matters of religion" used in Articles 25 
and 26. Essentially, 'religion' or "matters of religion " 
used in Articles 25 and 26. Essentially, religion is a 
matter of personal faith and belief of personal 
relations of an individual with what he regards as 
Cosmos, his Maker or his Creator which, he believes, 
regulates the existence of insentient beings and the 
forces of the universe. Religion is not necessarily 
theistic and in fact there are well-known religions in 
India itself like Buddhism and Jainism which do not 
believe in the existence of God. In India, Muslims 
believe in Allah and have faith in Islam; Christians in 
Christ and Christianity; Parsis in Zoroastrianism; 
Sikhs in Guru Granth Sahib and teachings of Guru 


Nanak Devji, its founder, which is a facet of Hinduism 


like Brahmo Samaj, Arya Samaj etc. 


86. A religion undoubtedly has its basis in a system of 


beliefs and doctrine which are regarded by those who 





profess religion to be conducive to their spiritual well- 
being. A religion is not merely an opinion, doctrine or 
belief. It has outward expression in acts as well. It is 
not every aspect of religion that has been safeguarded 
by Articles 25 and 26nor has the Constitution 
provided that every religious activity cannot be 
interfered with. Religion, therefore, cannot be 
construed in the context of Articles 25 and 26 in its 
strict and etymological sense. Every religion must 
believe in a conscience and ethical and moral 
precepts. Therefore, whatever binds a man to his own 
conscience and whatever moral or ethical principles 
regulate the lives of men believing in that theistic, 
conscience or religious belief that alone can constitute 
religion as understood in the Constitution which 
fosters feeling of brotherhood, amity, fraternity and 
equality of all persons which find their foothold in 
secular aspect of the Constitution. Secular activities 
and aspects do not constitute religion which brings 


under its own cloak every human activity. There is 


nothing which a man can do, whether in the way of 


wearing clothes or food or drink, which is not 
considered a religious activity. Every mundane or 
human activity was not intended to be protected by 
the Constitution under the guise of religion. The 
approach to construe the protection of religion or 
matters of religion or religious practices guaranteed 
by Article 25 and 26 must be viewed with pragmatism 
since by the very nature of things, it would be 


extremely difficult, if not impossible, to define the 





expression religion or matters of religion or religious 
belief or practice. 90 The religious freedom guaranteed 
by Articles 25 and 26, therefore, is intended to be a 
guide to a community life and ordain every religion to 
act according to its cultural and social demands to 
establish an egalitarian social order. Articles 25 and 
26, therefore, strike a balance between the rigidity of 
right to religious belief and faith and their intrinsic 
restrictions in matters of religion, religious beliefs and 
religious practices and guaranteed freedom of 
conscience to commune with his Cosmos, Creator and 
realise his spiritual self. Sometimes, practices 


religious or secular, are inextricably mixed up. This is 


more particularly so in regard to Hindu religion 
because under the provisions of ancient Samriti, 


human actions from birth to death and most of the 


individual actions from day to day are regarded as 
religious in character in one facet or the other. 
They sometimes claim the religious system or 
sanctuary and seek the cloak of constitutional 
protection guaranteed by Articles 25 and 


26. One, hinges upon constitutional religious model 


and another diametrically more on traditional point of 
view. The legitimacy of the true categories is required 
to be adjudged strictly within the parameters of the 
right of the individual and the legitimacy of the State 
for social progress, well-being and reforms, social 
intensification and national unity. Law is a social 
engineering and an instrument of social change 


evolved by a gradual and continuous process. As 





Banjamin Cardozo has put it in his "Judicial Process", 
life is not a logic but experience. History and customs, 
utility and the accepted standards of right conduct are 
the forms which singly or in combination shall be the 
progress of law. Which of these forces shall dominate 
in any case depends largely upon the comparative 
importance or value of the social interest that will be, 
thereby, impaired. There shall be symmetrical 
development with history or custom when history or 
custom has been the motive force or the chief one in 
giving shape to the existing rules and with logic or 
philosophy when the motive power has been theirs. 
One must get the knowledge just as the legislature 
gets it from experience and study and reflection in 
proof from life itself. All secular activities which may 
be associated with religion but which do not relate or 
constitute an essential part of it may be amenable to 
State regulations but what constitutes the essential 
part of religion may be ascertained primarily from the 
doctrines of that religion itself according to its tenets, 
historical background and change in evolved process 
etc. The concept of essentiality is not itself a 


determinative factor. It is one of the circumstances to 


be considered in adjudging whether the particular 


matters of religion or religious practices or belief are 
an integral part of the religion. It must be decided 
whether the practices or matters are considered 
integral by the community itself. Though not 
conclusive, this is also one of the facets to be noticed. 


The practice in question is religious in character and 





whether it could be regarded as an integral and 
essential part of the religion an if the Court finds upon 
evidence adduced before it that it is an integral or 
essential part of the religion, Article 25 accords 
protection to it. Though the performance of certain 
duties is part of religion and the person performing 
the duties is also part of the religion or religious faith 
or matters of religion, it is required to be carefully 
examined and considered to decide whether it is a 
matter of religion or a secular management by the 
State. Whether the traditional practices are matters of 
religion or integral and essential part of the religion 
and religious practice protected by Articles hinges 
upon constitutional religious model and another 
diametrically is the question. Whether hereditary 
archaka is an essential and integral part of the Hindu 


religion is the crucial question?" 


ABRAHAM AND MOSES, JOSEPH AND JESUS, OF 
THE JEWISH/JUDAIC AND CHRISTIAN 
TRADITION ARE ACKNOWLEDGED PROPHETS OF 
ISLAM 


B. Archana Reddy and Ors. vs. State of A.P. and 
Ors.: MANU/AP/0682/2005 - 61. At the point of 
origin (however and whenever it may have occurred) 
humans could all have constituted a homogeneous 


class (in the Adam and Eve paradigm). The very label 


'Hindu' as a distinct social collective among the larger 


human  collectivities denotes a recognized and 





established level of homogeneity. Some common 
characteristics of faith, belief, worship, ritual, or 
cultural practices characterize and inform the identity 
of all persons known as Hindus. This is similarly the 
position of other recognized religions as well. 

62. One is often encouraged to believe that 
every religion arrived suddenly as a comprehensive, 
fully developed, coherent and immutable edifice of 
thought at a defined point in time. Schools of thought 
or systems of belief, in reality however, are known to 
be products of evolutionary, prolonged, gradual, often 
haphazard processes of accretions, mutations or 
novations of inherited thoughts and beliefs from 
earlier periods; including accretions of prior religions, 
beliefs, practices and rituals. There is much trial and 
error, much uncertainty, much schism, much 
compromise, improvisation and adaptation from the 
accretions and often a great deal of historical accident 
which substrates a religion, its doctrinal and practical 
content and context. There are random factors, 
arbitrary elements, distortions and modifications 
dictated by chance or simple social or political 
expediency of the time or even geo-specific, climatic or 
other natural conditions which inspire and contribute 


to the context and content of much of religious 


thought, belief, cultural practice or the habits of 


peoples. 
63. Modern researches into and historical 
studies of the several religions and philosophical 


schools are increasingly discovering the trails of the 





influences of many earlier beliefs and primitive, even 
pagan religious practices on many later religions, 
faiths and beliefs and even in the rituals, which are 
inherent in them. There is a distinct degree of 
homogeneity and common lineage even amongst the 
several religions. 

64. Even on the religious or philosophical plane 
there are schisms and distinct doctrinal positions in 
Hinduism - the Dwaita, Adwaita and Visishta-Adwaita 
schools are but illustrative of this aspect. Such 
distinctions mark other religions as well -ancient 
medieval or recent. Judaism is known to have been 
the product of accretions from earlier Sumerian 
thoughts beliefs and practices; Judaism itself is 
considered to have shifted from the earlier messianic 
tradition to the rabbinical. Christianity even at the 
point of origin and through its evolution is known to 
have fundamental doctrinal distinctions -between the 
Pauline and the Nazarean or Thomasine schools apart 
from several heresies some of which developed as 
distinct denominations of Christian thought and have 
transformed into new denominational orthodoxies - 
recent researches, archeological discoveries and 
studies of the Nag Hammadi scrolls bring ever new 


light and shatter several assumptions long held. Apart 


from the doctrinal schisms - Sunny and Shia 


principally, in the Islamic thought composite; there 
are a number of other non-theological distinctions and 


insularities as well. 





65. Abraham and Moses, Joseph and Jesus, of 
the Jewish/Judaic and Christian tradition are 
acknowledged prophets of Islam. Sumerian, Greek, 
Egyptian, Mesopotamian, Judaic, Judeo-Christian 
and Christian thoughts, beliefs and traditions have 
fertilized the Islamic faith, though with doctrinal 
refinements. The  schismatic tradition of the 
Samaritans, the practices and faith normata of the 
Sadducees and the Pharisees, the Greco-Roman 
values, attitudes and mores, the asceticism of the 
Esseenes, the Therapeutics, the earlier Gnostic values 
and those of the Maccabees, the Zadokites and the 
Zealots have all contributed to what evolved as the 
Christian faith composite. This evolution influenced 
Islamic thought, faith and tradition and also 
contributed to its schism. As applied to religion, 


philosophy, belief, faith or even ritual - homogeneous 


or heterogeneous are adjectival labels that are 


irrelevant without a defining context. (1. History of 
Eastern Christianity - A.S. Atiyah; 2. The Ancient 
Coptic Churches of Egypt -A.G. Butler; 3. The early 
Church - H. Chadwick; 4. The History of the Church 
from Christ to Constantine - Eusebius - Translated by 
G.A. Williamson; 5. A History of the Church - B.J. 
Kidd; 6. Profile in belief - A.C. Peipkorn; 7. Secrets of 
the Dead Sea Scrolls -H.J. Schonfield.) Sawant. J 
points out the divisions amongst Muslims in his 


judgment(Mandal-Paragraphs 474, 475). 





DECLARATION OF ONE'S BELIEF MUST 
NECESSARILY MEAN A DECLARATION IN SUCH A 
WAY THAT IT WOULD BE KNOWN TO THOSE 
WHOM IT MAY INTEREST. 


Hon'ble Supreme Court in the case of Punjabrao v. 
Dr. D.P. Meshram and others, MANU/SC/ 
0050/1964 : AIR 1965 SC 1179 and held as under: 
"13. What cl. (3) of the Constitution (Scheduled 
Castes) Order, 1950 contemplates is that for a person 
to be treated as one belonging to a Scheduled Caste 
within the meaning of that Order he must be one who 
professes either Hindu or Sikh religion. The High 


Court, following its earlier decision in Narayan Waktu 


v. Punjabrao, has said that the meaning of the 


pharase "professes a religion" in the aforementioned 
provision is "to enter publicly in to a religious state" 
and that for this purpose a mere declaration by a 
person that he has ceased to belong to a particular 
religion and embraced another religion would not be 
sufficient. The meanings of the word "profess" have 
been given thus in Webster's New World Dictionary: " 
to avow publicly, to make an open declaration 

to declare one's belief in : as to profess Shrist. 
To accept into a religious order" The meanings given 
in the Shorter Oxford Dictionary are more or less the 
same. It seems to us that the meaning 'to declare one's 
belief in : as to profess christ' is one which we have to 
bear in mind while construing the aforesaid order 


because it is this which bears upon religious belief 





and consequently also upon a change in religious 
belief. It would thus follow that a declaration of one's 
belief must necessarily mean a declaration in such a 
way that it would be known to those whom it may 
interest. Therefore if a public declaration is made by a 
person that he has ceased to belong to his old religion 
and has accepted another religion he will be taken as 
professing the other religion. In the face of such an 
open declaration it would be idle to enquire further as 
to whether the conversion to another religion was 
efficacious. The word 'profess' in the Presidential 
Order appears to have been used in the sense an open 
declaration or practice by a person of the Hindu for 
the Sikh religion. Where, therefore, a person says, on 
the contrary that he has ceased to be Hindu he cannot 


derive any benefit from the order." 


CONVERSION SEEKS KNOWING AND FOLLOWING 
TENETS OF THAT RELIGION 


Rakeya Bibi v. Anil Kumar Mukherjee, 
MANU/WB/0227/ 1947 : ILR 1948 (2) Cal 119, the 
Division Bench of Calcutta High Court has observed 
as under: "The question, however, stiff remains 
whether her conversion was a bona fide one or a mere 
device adopted for the purpose of avoiding the 


marriage. Mr. Das, who appeared for her, contended 


on the authority of certain observations made by 
Ormond J. in the case of Ayesh Bibi v. Subodh 
chandra Chakrabariti, MANU/WB/0140/1945 : ILR 





(1945) 2 Cal 405) : (1897) ILR 25 Cal 537 the Privy 
Council, while referring to the possibility that a 
change of religion on the part of both the spouses 
might have the effect of altering rights incidental to 
the marriage, was careful to add the qualification that 
such change must be made "honestly" and "without 
any intent to commit a fraud upon the law" Indeed, it 
seems to us to be elementary that if a conversion is 
not inspired by religious feeling and undergone for its 
own sake, but is resorted to merely with the object of 
creating a ground for some claim of right, a court of 
law cannot recognise it as a good basis for such claim 
but must held that no lawful foundation of the claim 
has been proved. Where conversion gives a legal right, 
to go through a mock conversion and set it up as a 
basis of that right is to commit a fraud upon the law. 
We are clearly of opinion that were a party puts 


forward his conversion to a new faith as creating a 


right in his favour to the prejudice of another, it is 


proper and necessary for a court of law to enquire and 


find whether the conversion was a bona fide one." 
Thus in case of a conversion there should be a 
change of heart and honest conviction in the tenets of 
new religion in lieu of tenets of the original religion. If 
a ceremony of conversion is gone into conscientiously 
after such an honest conviction, thee alone there is a 
conversion of faith or it can be said that a person is 
professing another religion. In case of conversion from 
one religion to another a strict proof is required and it 


cannot be easily interred. More so when a person 





converted denies even the factum of conversion. As to 
whether there in fact a conversion or not must depend 
on facts and circumstances of each case and not 


general rule can be laid down in that behalf." 


CHANGE OF FAITH OPEN DECLARATION AND 
PRACTICE 


Dr. Abdur Rahim Undre v. Smt. Padma Abdur 
Rahim Undre, MANU/MH/0232/1982 : AIR 1982 
Bombay 341, the Bombay High Court considered the 
question of conversion and held as under: 

"27. It is a well known principle of civil law that a 


person born into or following one religion continues to 


belong to such religion subject to conversion to 


another religion. Conversion to another religion 
basically requires change of faith. To say the least it is 


a matter of conviction. According to Mulla's Principle 
of Mohammedan Law any person who professes 
Mohammedan religion that is, he acknowledges that 
there is but one God and that Mohammad is his 
prophet is a Mohammedan. Such a person may be a 


Mohammedan by birth or he may be a Mohammedan 


by conversion. It is not necessary that he should 
observe any particular rites or ceremony to be an 
orthodox believer in the religion, no Court can test or 
gauge sincerity of religious belief. It is sufficient if he 


professes Mohammedan religion in the sense that he 
accepts prophetic grant of Mohammedan (section 19, 


Chapter 2, page 19 of Mulla's Principles of 





Mohammedan Law). Thus the real test is of professing 
Mohammedan religion. As to when is the true import 
of the term profess fell for consideration of the 
Supreme Court in Punjabrao v. D.P. Meshram, of the 
said decision the Supreme Court has observed as 
under: "13. What cl. (3) of the Constitution (Scheduled 
Castes) Order, 1950 contemplates is that for a person 
to be treated as one belonging to a Scheduled Caste 
within the meaning of that Order he must be one who 
professes either Hindu or Sikh religion. The High 


Court, following its earlier decision in Narayan Waktu 


v. Punjabrao, has said that the meaning of the 


pharase "professes a religion" in the aforementioned 
provision is "to enter publicly in to a religious state" 
and that for this purpose a mere declaration by a 
person that he has ceased to belong to a particular 
religion and embraced another religion would not be 
sufficient. The meanings of the word "profess" have 
been given thus in Webster's New World Dictionary: " 
to avow publicly to make an open declaration 

to declare one's belief in : as to profess Shrist. 
To accept into a religious order" The meanings given 
in the Shorter Oxford Dictionary are more or less the 
same. It seems to us that the meaning 'to declare one's 
belief in : as to profess Christ' is one which we have to 
bear in mind while construing the aforesaid order 
because it is this which bears upon religious belief 
and consequently also upon a change in religious 
belief. It would thus follow that a declaration of 


one's belief must necessarily mean a declaration in 





such a way that it would be known to those whom 
it may interest. Therefore if a public declaration is 
made by a person that he has ceased to belong to 
his old religion and has accepted another religion 
he will be taken as professing the other religion. In 
the face of such an open declaration it would be idle 
to enquire further as to whether the conversion to 
another religion was efficacious. The word 'profess' in 
the Presidential Order appears to have been used in 
the sense an open declaration or practice by a person 
of the Hindu for the Sikh religion. Where, therefore, 
a person says, on the contrary that he has ceased 
to be Hindu he cannot derive any benefit from the 
order." 

Thus it appears that for a conversion there 
should be a declaration of one's belief and the said 
declaration should be in such a way that is should be 
known to those whom it may interest. If a public 
declaration is made by a person that he has ceased to 
belong to one religion and is accepting another 
religion, he will be taken as professing the other 
religion. 

28. In Rakeya Bibi v. Anil Kumar Mukherjee, 
MANU/WB/0227/1947 : ILR 1948 (2) Cal 119, 
Calcutta High Court has and occasion to consider this 
aspect of the matter in the context of conversion to 
Islam. Having held that the plaintiff in that case 
offered herself for conversion and went through the 


necessary formalities, the Calcutta High Court 


observed as under: "The question, however, stiff 





remains whether her conversion was a bona fide one 
or a mere device adopted for the purpose of avoiding 
the marriage. Mr. Das, who appeared for her, 
contended on the authority of certain observations 
made by Ormond J. in the case of Ayesh Bibi v. 
Subodh chandra Chakrabariti, MANU/WB/ 
0140/1945: (ILR (1945) 2 Cal 405) : AIR 1949 Cal 436 
that the question of bona fides was wholly irrelevant 
and, further that no court could determine the bona 
fides or otherwise of a person's change of faith. We 
entirely dissent from those propositions. It may be 
that a court cannot test or gauge the sincerely of 
religious belief, or that, where there is no question of 
the genuineness or a person's belief in a certain 
religion, a court cannot measure its depth or 
determine whether it is an intelligent conviction or an 
ignorant and superficial fancy. But a court can and 


does find the true intention of men lying behind their 


acts and one certainly find from the circumstances of 


a case whether a pretended conversion was really a 
means to some further end. We can see no reason to 
hold that it is in the nature of things impossible for a 
court of law to determine whether a conversion was 
bona fide. Nor can we agree that the question of bona 
fides is immaterial. In the case of Skinner v. Skinner, 
(1897) ILR 25 Cal 537 the Privy Council, while 
referring to the possibility that a change of religion on 
the part of both the spouses might have the effect of 
altering rights incidental to the marriage, was careful 


to add the qualification that such change must be 





made "honestly" and "without any intent to commit a 
fraud upon the law" Indeed, it seems to us to be 
elementary that if a conversion is not inspired by 


religious feeling and undergone for its own sake, but 


is resorted to merely with the object of creating a 


ground for some claim of right, a court of law cannot 
recognize it as a good basis for such claim but must 


held that no lawful foundation of the claim has been 


proved. Where conversion gives a legal right, to go 
through a mock conversion and set it up as a basis 
of that right is to commit a fraud upon the law. We 
are clearly of opinion that were a party puts forward 
his conversion to a new faith as creating a right in his 
favour to the prejudice of another, it is proper and 
necessary for a court of law to enquire and find 
whether the conversion was a bona fide one." 

Thus in case of a conversion there should be a 
change of heart and honest conviction in the tenets of 
new religion in lieu of tenets of the original religion. If 
a ceremony of conversion is gone into conscientiously 
after such an honest conviction, thee alone there is a 
conversion of faith or it can be said that a person is 
professing another religion. In case of conversion 
from one religion to another a strict proof is 
required and it cannot be easily inferred. More so 
when a person converted denies even the factum of 
conversion. As to whether there in fact a conversion 
or not must depend on facts and circumstances of 
each case and not general rule can be laid down in 


that behalf." 





FOR A VALID MUSLIM MARRIAGE BOTH THE 
SPOUSES HAVE TO BE MUSLIM 


Dilbar Habib Siddiqui v. State of U.P. and others, 
2010 (69) ACC 997(DB) Allahabad High Court has 
held as under: 

"6. The primary question which is to be adjudicated 
by us is as to whether the impugned FIR can be 
quashed or not on the peculiar facts of the writ 
petition? A perusal of the contents of the impugned 
FIR indicates that Khushboo Jaiswal is alleged to have 
been abducted by the petitioner three months prior to 
the lodging of it. By his dexterous manuvours and 
deceit petitioner had succeeded in not getting the FIR 
registered against him for all this period. It is 
informant's allegation that petitioner had abducted 
her daughter. Writ Petition further reveals that 


Khushboo never converted herself into Islam. There is 


no document regarding her such conversion. In our 
above conclusion we are fortified by the fact that in 
the affidavit and application filed by Khusboo herself 
subsequent to her alleged contract marriage she has 
described herself as Khushboo and not by any Islamic 


name. As Khushboo she could not have contracted 


marriage according to Muslim customs. In those 
referred documents she has addressed herself as 


Khushboo Jaiswal daughter of Rajesh Jaiswal. Thus 


what is conspicuously clear unerringly without any 
ambiguity is that Khushboo Jaiswal never converted 





and embraced Islam and therefore her marital tie with 


the petitioner Dilbar Habib Siddiqui is a void marriage 
since the same is contrary to Islamic dicta and tenets 
of Holy Quran. It is recollected here that Nikah i.e. 
marriage in pre- Islamic Arabia, meant different 
forms of sex relationships between a man and a 


woman. Prophet Mohammed brought about a 
complete change in the position of woman in society 
through Holy Quran, which is the primary and basic 
source of Islamic Law. In this respect we can do no 
better than to refer the verses of Holy Quran. Sura 2 
Ayat 221 of The Holy Quran as is mentioned in the 
text book of Mohammedan Law by I. Mulla, 1st 
Edition, 2nd reprint, at page 162, provides as follows: - 


" 


Do not marry unbelieving women until they 


they believe". Here a believing women is referred to 


such a women who has embraced Islam and has faith 


in Prophet Mohammed. Marriage in Muslim law is not 


only a ritual but is also "a devotional act" as Dr. 
M.U.S. Jang referred it in his book 'Desertion on the 
Development of Muslim Law in British India' (page 


1.2.). I. Mulla in his above text book at page 166 has 


' 


written thus:-- "Koranic injunctions recognise in 
Islam, marriage as the basis of society. Though it is a 
contract, it is also a sacred covenant. Temporary 
marriages are forbidden. Marriage as an institution 
leads to the uplift of man and is a means for the 


continuance of human race." 





7. Thus for a valid Muslim marriage both the 
spouses have to be Muslim. In the present writ 
petition this condition is not satisfied as the writ 
petition lacks credible and accountable material in 
this respect on which reliance can be placed. 

Coming to another limb of argument raised by 
counsel for the petitioner that a muslim man is 
entitled to marry four time, we once again revert back 
to recognised treatises. We find that Sura 4 Ayat 3 of 
The Holy Quran provides for giving due care and 
provisions for a Muslim women. The said Ayat, as is 
referred to in the treatise by I. Mulla, is referred to 
below:-- "(vi) Number of wives- If ye fear that ye shall 
not be able to deal justly with the orphans (orphan 
wives and their property; marry woman of your 


choice, two or three or four; But if you fear that ye 


shall not be able to deal justly (with them), then only 


that would be more suitable to prevent you 
from doing injustice." 
From the perusal of above Ayats it is abundantly 
clear that bigamy is not sanctified unless a man 
can do justice to orphans. The said Ayat mandates 
all Muslims men to 'deal justly with orphans and then 
they can marry women of their choice two or three or 
four but if they fear that they will not be able to deal 
justly with them then only one. We are of the view, 
that such a religious mandate has been given to all 


the Muslims for a greater social purpose. If a 


Muslim man is not capable of fostering his wife and 
children then he cannot be allowed the liberty to 





marry other women as that will be against the said 
Sura 4-Ayat-3. This aspect of the matter should not 
vex our mind further as the same came up before the 
apex court as well in Javed And Others v. State of 
Haryana, MANU/SC/0523/2003 : AIR 2003 SC 3057 
and therefore we conclude this aspect of the 
submission by referring to the words of the apex court 
in that decision, which are as follows:-- "The Muslim 
Law permits marrying four women. The personal law 
nowhere mandates or dictates it as a duty to perform 
four marriages. No religious scripture or authority 
provides that marrying less than four women or 
abstaining from procreating a child from each and 
every wife in case of permitted bigamy or polygamy 
would be irreligious or offensive to the dictates of the 


religion. The question of the impugned provision of 


Haryana Act being violative of Art. 25 does not arise." 


EVEN QURAN SAYS DO NOT MARRY UNBELIEVER 


Noor Jahan Begum and Ors. vs. State of U.P. and 
Ors.: MANU/UP/2907/2014 - As per the Holly Quran 
translated by Abdullah Yusuf Ali (published by 
Nusarat Ali Nasari for Kitab Bhawan, New Delhi in 
1994), Sura II Ayat 221 of the Holy Quran mandates 
as under:-- 

"Do not marry Unbelieving women, 

Until they believe: 

A slave woman who believes 


Is better than an unbelieving woman, 





Even though she allure you. 
Nor marry (your girls) 

To unbelievers until They believe: 
A man slave who believes 

Is better than an unbeliever, 
Even though he allure you. 
Unbelievers do but 

Beckon you to the Fire. 

But God beckons by His Grace 
To the Garden (or Bliss). 

And forgiveness, 

And forgiveness, 

And makes His Signs 

Clear to mankind: 


That they may Celebrate His Praise." 


THERE IS NO FUNDAMENTAL RIGHT TO CONVERT 
ANOTHER 


Rev. Stainislaus v. State of Madhya Pradesh and 
others, MANU/SC/0056/ 1977 : 1977 (1) SCC 677 
Para 20 Hon'ble Supreme Court while considering the 
constitutional validity of M.P. Dharma Swantantraya 
Adhiniyam, 1968 observed as under: We have no 
doubt that it is in this sense that the word 'propagate' 
has been used in Article 25(1), for what the Article 


grants is not the right to convert another person to 


one's own religion, but to transmit or spread one's 


religion by an exposition of its tenets. It has to be 


remembered that Article 25(1) guarantees "freedom of 





conscience" to every citizen, and not merely to the 
followers of one particular religion, and that, in turn 
postulates that there is no fundamental right to 
convert another person to one's own religion because 
if a person purposely undertakes the conversion of 
another person to his religion, as distinguished from 
his effort to transmit or spread the tenets of his 
religion, that would impinge on the "freedom of 
conscience" guaranteed to all the citizens of the 


country alike." 


COURSE OF CONDUCT PRESCRIBED BY MUSLIM 
RELIGION 


Nayanaben Firozkhan Pathan vs. Patel Shantaben 
Bhikhabhai and Ors. 2018 (1) RCR (Civil) 16: 
MANU/GJ/1605/2017 - A whole course of conduct 
has been prescribed by the Muslim religion for a 
Mohammedan. All actions are divided into five classes 
by Muslim jurists or faqihs. 

"(1) farz (p. faraiz), acts the omission of which is 
punished and the doing of which is rewarded; 

(2) manzoob or mustahabb, acts the doing of which is 
rewarded but the omission of which is not punished; 


(3) jaiz or mubah acts the doing of which is permitted; 


(4) makruh, acts which are disapproved but are legally 


valid; 


(5) haram, acts strictly prohibited and punishable." 





SURELY HINDU REVERTS TO HIS ORIGINAL 
RELIGION 


In S. Anbalagan v. B. Devarajan MANU/SC/ 
0072/1983 : (1984) 2 SCC 112, which is a case 
pertaining to election from Rasipuram Parliamentary 
Constituency (reserved for Scheduled Castes), a three- 
Judge Bench of this Court at the end of para 13 has 
observed as under: - : Now, if such a 
Christian becomes a Hindu, surely he will revert to his 
original caste, if he had lost it at all. In fact this 
process goes on continuously in India and generation 
by generation lost sheep appear to return to the caste- 
fold and are once again assimilated in that fold. This 
appears to be particularly so in the case of members 
of the Scheduled Castes, who embrace other religions 
in their quest for liberation, but return to their old 
religion on finding that their disabilities have clung to 
them with great tenacity. We do not think that any 
different principle will apply to the case of conversion 
to Hinduism of a person whose forefathers had 


abandoned Hinduism and embraced another religion 


from the principle applicable to the case of 


reconversion to Hinduism of a person who himself had 


abandoned Hinduism and embraced another religion. 


RECONVERSION TO HINDU CONSEQUENCES 


In Kothapalli Narasayya v. Jammana Jogi AIR 
1976 SC 937, it is stated: These cases show that the 





consistent view taken in this country from the time 
Administrator-General of Madras v. Anandachari was 
decided, that is, since 1886, has been that on 
reconversion to Hinduism, a person can once again 
become a member of the caste in which he was born 
and to which he belonged before conversion to another 
religion, if the members of the caste accept him as a 
member. There is no reason either on principle or on 
authority which should compel us to disregard this 
view which has prevailed for almost a century and lay 
down a different rule on the subject. If a person who 
has embraced another religion can be reconverted to 
Hinduism, there is no rational principle why he 
should not be able to come back to his caste, if the 
other members of the caste are prepared to readmit 
him as a member. It stands to reason that he should 
be able to come back to the fold to which he once 
belonged, provided of course the community is willing 
to take him within the fold... A Mahar or a Koli or a 
Mala would not be recognised as anything but a 
Mahar or a Koli or a Mala after reconversion to 
Hinduism and he would suffer from the same social 
and economic disabilities from which he suffered 


before he was converted to another religion. It is, 


therefore, obvious that the object and purpose of the 


Constitution (Scheduled Castes) Order, 1950 would 


be advanced rather than retarded by taking the view 
that on reconversion to Hinduism, a person can once 
again become a member of the Scheduled Caste to 


which he belonged prior to his conversion. We 





accordingly agree with the view taken by the High 
Court that on reconversion to Hinduism, the first 
respondent could once again revert to his original Adi 
Dravida caste if he was accepted as such by the other 


members of the caste. 


In Kailash Sonkar v. Smt. Maya Devi 
MANU/$SC/0061/1983 : (1984) 2 SCC 91, court 
speaking through FAZAL ALI, J. made the following 
observation. In our opinion, there is one aspect which 
does not appear to have been dealt with by any of the 
cases discussed by us. Suppose, A, a member of the 
scheduled caste, is converted to Christianity and 
marries a Christian girl and a daughter is born to him 
who, according to the tenets of Christian religion, is 
baptised and educated. After she has attained the age 
of discretion she decides of her own volition to re- 
embrace Hinduism, should in such a case revival of 
the caste depend on the views of the members of the 
community of the caste concerned or would it 
automatically revive on her reconversion if the same 
is genuine and followed by the necessary rites and 


ceremonies? In other words, is it not open for B (the 


daughter) to say that because she was born of 


Christian parents their religion cannot be thrust on 
her when after attaining the age of discretion and 
gaining some knowledge of the world affairs, she 
decides to revert to her old religion. It was not her fault 
that she was born of Christian parents and baptised 


at a time when she was still a minor and knew nothing 





about the religion. Therefore, should the revival of the 
caste depend on the whim or will of the members of 
the community of her original caste or she would lose 
her caste for ever merely because fortunately or 
unfortunately she was born in a Christian family? 
With due respect, our confirmed opinion is that 
although the views of the members of the community 
would be an important factor, their views should not 
be allowed to (sic) a complete loss of the caste to which 
B belonged. Indeed, if too much stress is laid on the 
views of the members of the community the same may 
lead to dangerous exploitation. 

But from that it does not necessarily follow as 
an invariable rule that whenever a person renounces 
Hinduism and embraces another religious faith, he 
automatically ceases to be a member of the caste in 
which he was born and to which he belonged prior to 
his conversion... If the structure of the caste is such 
that its members must necessarily belong to Hindu 
religion, a member, who ceases to be a Hindu, would 
go out of the caste, because no non-Hindu can be in 
the caste according to its rules and regulations. 


Where, on the other hand, having regard to its 


structure, as it has evolved over the years, a caste may 


consist not only of persons professing Hindu religion 
but also persons professing some other religion as 
well, conversion from Hinduism to that other religion 
may not involve loss of caste, because even persons 
professing such other religion can be members of the 


caste... This is indeed not an infrequent phenomenon 





in South India where, in some of the castes, even after 
conversion to Christianity, a person is regarded as 


continuing to belong to the caste. 


In C.M. Arumugam v. S. Rajgopal and Ors. 
MANU/SC/0283/1975 : (1976) 1 SCC 863; the 
following observation is made by this Court. These 
cases show that the consistent view taken in this 
country from the time Administrator-General of 
Madras v. Anandachari was decided, that is, since 
1886, has been that on reconversion to Hinduism, a 
person can once again, become a member of the caste 
in which he was born and to which he belonged before 
conversion to another religion, if the members of the 
caste accept him as a member. There is no reason 
either on principle or on authority which should 
compel us to disregard this view which has prevailed 


for almost a century and lay down a different rule on 


the subject. If a person who has embraced another 


religion can be reconverted to Hinduism, there is no 
rational principle why he should not be able to come 
back to his caste, if the other members of the caste 
are prepared to readmit him as a member. It stands 
to reason that he should be able to come back to the 
fold to which he once belonged, provided of course the 
community is willing to take him within the fold. It is 
the orthodox Hindu society still dominated to a large 
extent, particularly in rural areas, by medievalistic 
outlook and status-oriented approach which attaches 


social and economic disabilities to a person belonging 





to a scheduled caste and that is why certain favoured 
treatment is given to him by the Constitution. Once 
such a person ceases to be a Hindu and becomes a 
Christian, the social and economic disabilities arising 
because of Hindu religion cease and hence it is no 
longer necessary to give him protection and for this 
reason he is deemed not to belong to a scheduled 
caste. But when he is reconverted to Hinduism, the 
social and economic disabilities once again revive and 
become attached to him because these are disabilities 


inflicted by Hinduism. 


CHANGE OF RELIGION DOES NOT CHANGE CASTE 


In Kailash Sonkar v. Maya Devi MANU/SC/ 
0061/1983 : (1984) 2 SCC 91, which arose out of 
election from a reserved Assembly constituency in 
Madhya Pradesh, another three-Judge Bench of this 
Court examined the question - whether the loss of the 
caste is absolute, irrevocable so as not to revive under 


any circumstance. After deriving the history of caste 


system, this Court observed following guiding 


principle to determine the question in paragraph 28: 


Where a person belonging to a scheduled caste is 
converted to Christianity or Islam, the same involves 





loss of the caste unless the religion to which he is 
converted is liberal enough to permit the convertee to 


retain his caste or the family laws by which he was 
originally governed. There are number of cases where 


members belonging to a particular caste having been 
converted to Christianity or even to Islam retain their 
caste or family laws and despite the new order they 
were permitted to be governed by their old laws. But 
this can happen only if the new religion is liberal and 
tolerant enough to permit such a course of action. 
Where the new religion, however, does not at all accept 
or believe in the caste system, the loss of the caste 
would be final and complete. In a large area of South 
and some of the North-Eastern States it is not 
unusual to find persons converted to Christianity 
retaining their original caste without violating the 
tenets of the new order which is done as a matter of 
common practice existing from times immemorial. In 


such a category of cases, it is obvious that even if a 


person abjures his old religion and is converted to a 


new one, there is no loss of caste. Moreover, it is a 
common feature of many converts to a new religion to 
believe or have faith in the saints belonging to other 
religions. For instance, a number of Hindus have faith 
in the Muslim saints, Dargahs, Imambadas which 
becomes a part of their lives and some Hindus even 
adopt Muslim names after the saints but this does not 
mean that they have discarded the old order and got 


themselves converted to Islam. 





34. In our opinion, when a person is converted 
to Christianity or some other religion the original caste 
remains under eclipse and as soon as during his/her 
lifetime the person is reconverted to the original 
religion the eclipse disappears and the caste 
automatically revives. Whether or not the revival of the 
caste depends on the will and discretion of the 
members of the community of the caste is a question 
on which we refrain from giving any opinion because 
in the instant case there is overwhelming evidence to 
show that the Respondent was accepted by the 
community of her original Katia caste. Even so, if the 
fact of the acceptance by the members of the 
community is made a condition precedent to the 
revival of the caste, it would lead to grave 


consequences and unnecessary exploitation, 


sometimes motivated by political considerations. of 


course, if apart from the oral views of the community 
there is any recognised documentary proof of a 
custom or code of conduct or Rule of law binding on a 
particular caste, it may be necessary to insist on the 
consent of the members of the community, otherwise 
in normal circumstances the case would revive by 
applying the principles of doctrine of eclipse. We might 
pause here to add a rider to what we have said i.e. 
whether it appears that the person reconverted to the 
old religion had been converted to Christianity since 
several generations, it may be difficult to apply the 
doctrine of eclipse to the revival of caste. However, 


that question does not arise here. 





In K.P. Manu v. Scrunity Committee for 
Verification of Community Certificate MANU/SC/ 
0189/2015 : (2015) 4 SCC 1, one of the questions 
examined by this Court is - whether on re-conversion, 
a person born to Christian parents could, after 
reconversion to the Hindu religion, be eligible to claim 
the benefit of his original caste. Referring to various 
case laws, including those referred above, this Court 
disagreed with the finding of Scrutiny Committee that 
caste certificate issued to a person on the basis of the 
fact that though the great grandfathers of such person 
belonged to Pulaya community (i.e. Scheduled Caste), 
but he was born after his ancestors embraced 
Christianity and thereafter, reconverted into Hindu 
religion is not entitled to the Scheduled Caste 


certificate. 


RATIONAL AND REVOLUTIONARY CONCEPTS OF 
ISLAM 


Lily Thomas and Ors. vs. Union of India (UOI) and 
Ors.: MANU/SC/0327/2000 - The word 'Muslim' in 
Arabic is the active principle of Islama, which means 
acceptance of faith, the noun of which is Islam. 


Muslim Law is admittedly to be based upon a well 


recognised system of jurisprudence providing many 


rational and revolutionary concepts, which could not 
be conceived by the other systems of Law in force at 


the time of its inception. 





UNIFORM CIVIL CODE TO CHECK ABUSE OF 
RELIGION 


Court in Mohd. Ahmed Khan v. Shah Bano Begum 
and Ors. MANU/SC/0194/1985 : 1985CriLJ875 
requested the Government of India through the Prime 
Minister of the country to have a fresh look at Article 
44 of the Constitution of India and "endeavor to secure 
for the citizens a uniform civil code throughout the 
territory of India". In that behalf direction was issued 
to the Government of India, Secretary, Ministry of Law 
& Justice to file affidavit of a responsible officer 
indicating therein the steps taken and efforts made 
towards securing a uniform Civil Code for the citizens 
of India. On the question of uniform Civil Code R.M. 
Sahai, J. the other Hon'ble Judge constituting the 


Bench suggested some measures which could be 


undertaken by the Government to check the abuse of 


religion by unscrupulous persons, who under the 
cloak of conversion were found to be otherwise guilty 
of polygamy. It was observed that: Freedom of religion 
is the core of our culture. Even the slightest deviation 
shakes the social fibre. ................ It is also a matter of 
regret that Article 44 of our Constitution has remained 
a dead letter. It provides that "The State shall 
endeavor to secure for the citizens a uniform civil code 
throughout the territory of India". There is no evidence 
of any official activity for framing a common civil code 


for the country. A belief seems to have gained ground 





that it is for the Muslim community to take a lead in 
the matter of reforms of their personal law. A common 
Civil Code will help the cause of national integration 
by removing disparate loyalties to laws which have 
conflicting ideologies. No community is likely to bell 
the cat by making gratuitous concessions on this 
issue. It is the State which is charged with the duty of 
securing a uniform civil code for the citizens of the 
country and, unquestionably; it has the legislative 
competence to do so. A counsel is the case whispered, 
somewhat audibly, that legislative competence in one 
thing, the political courage to use that competence is 
quite another. We understand the difficulties involved 
in bringing persons of different faiths and persuasions 
on a common platform. But, a beginning has to be 
made is the Constitution is to have any meaning. 
Inevitably, the role of the reformer has to be assumed 
by the courts because, it is beyond the endurance of 
sensitive minds to allow injustice to be suffered when 
it is so palpable. But piecemeal attempts of courts to 
bridge that gap between personal laws cannot take the 


place of a common Civil Code. Justice to all is a far 


more satisfactory way of dispensing justice than 


justice from case to case. 


Sarla Mudgal and Ors. vs. Union of India (UOI) and 
Ors. : MANU/SC/0290/1995 Political history of 
India shows that during the Muslim regime, justice 
was administered by the Qazis who would obviously 


apply the Muslim Scriptural law to Muslims, but there 





was no similar assurance so far litigations concerning 
Hindus was concerned. The system, more or less, 
continued during the time of the East India Company, 
until 1772 when Warren Hastings made Regulations 
for the administration of civil justice for the native 
population, without discrimination between Hindus 
and Mahomedans. The 1772 Regulations followed by 
the Regulations of 1781 whereunder it was prescribed 
that either community was to be governed by its 
"personal' law in matters relating to inheritance, 
marriage, religious usage and institutions. So far as 
the criminal justice was concerned the British 


gradually superseded the Muslim law in 1832 and 


criminal justice was governed by the English common 


law. Finally the Indian Penal Code was enacted in 
1860. This broad policy continued throughout the 
British regime until independence and the territory of 
India was partitioned by the British Rulers into two 
States on the basis of religion. Those who preferred to 
remain in India after the partition, fully knew that the 
Indian leaders did not believe in two-nation or three- 
nation theory and that in the Indian Republic there 
was to be only one Nation - Indian nation - and no 
community could claim to remain a separate entity on 
the basis of religion. It would be necessary to 
emphasise that the respective personal laws were 
permitted by the British to govern the matters relating 
to inheritance, marriages etc. only under the 
Regulations of 1781 framed by Warren Hastings. The 


Legislation - not religion - being the authority under 





which personal law was permitted to operate and is 
continuing to operate, the same can be 
superseded/supplemented by introducing a uniform 
civil code. In this view of the matter no community can 
oppose the introduction of uniform civil code for all 
the citizens in the territory of India. 

The problem with which these appeals are 
concerned is that many Hindus have changed their 
religion and have become convert to Islam only for 
purposes of escaping the consequences of bigamy. For 
instance, Jitender Mathur was married to Meena 
Mathur. He and another Hindu girl embraced Islam. 
Obviously because Muslim Law permits more than 
one wife and to the extent of four. But no religion 
permits deliberate distortions. Much 
misapprehension prevails about bigamy in Islam. To 


check the misuse many Islamic countries have 


codified the personal law, "wherein the practice of 


polygamy has been either totally prohibited or severely 
restricted. (Syria, Tunisia, Morocco, Pakistan, Iran, 
the Islamic Republics of the Soviet Union are some of 
the Muslim countries to be remembered in this 
context). But ours is a Secular Democratic Republic. 
Freedom of religion is the core of our culture. Even the 
slightest deviation shakes the social fibre. 'But 
religious practices, violative of human rights and 
dignity and sacerdotal suffocation of essentially civil 
and material freedoms, are not autonomy but 
oppression'. Therefore, a unified code is imperative 


both for protection of the oppressed and promotion of 





national unity and solidarity. But the first step should 
be to rationalise the personal law of the minorities to 
develop religious and cultural amity. The Government 
would be well advised to entrust the responsibility to 
the Law Commission which may in consultation with 
Minorities Commission examine the matter and bring 
about the comprehensive legislation in keeping with 


modern day concept of human rights for women. 


INSTANCES OF LOVE JIHAD HISTORY IN CASES 


In Gui Mohammed v. Emperor MANU/NA/ 
0076/1946 a Hindu wife was fraudulently taken 
away by the accused a Mohammedan who married her 
according to Muslim law after converting her to Islam. 
It was held that the conversion of the Hindu wife to 


Mohammedan faith did not ipso facto dissolve the 


marriage and she could not during the life time of her 


former husband enter into a valid contract of 
marriage. Accordingly the accused was convicted for 


adultery under Section 497 of the IPC. 


In Nandi @ Zainab v. The Crown ILR (1920) Lah 
440, Nandi, the wife of the complainant, changed her 
religion and became a Mussalman and thereafter 
married a Mussalman named Rukan Din. She was 


charged with an offence under Section 494 of the 





Indian Penal Code. It was held that the mere fact of 
her conversion to Islam did not dissolve the marriage 


which could only be dissolved by a decree of court. 


Emperor v. Mt. Ruri AIR (1919) Lah 389, was a case 
of Christian wife. The Christian wife renounced 
Christianity and embraced Islam and then married a 
Mahomedan. It was held that according to the 
Christian marriage law, which was the law applicable 
to the case, the first marriage was not dissolved and 


therefore the subsequent marriage was bigamous. 


In Sayeda Khatoon @ A.M. Obadiah v. M. Obadiah 
49 CWN 745, Lodge, J. speaking for the court held as 
under : The parties were originally Jews bound by the 
Jewish personal law... The plaintiff has since been 
converted to Islam and may in some respects be 
governed by the Mahommedan Law. The Defendant is 
not governed by the Mahommedan Law. If this were 
an Islamic country, where the Mahommedan Law was 
applied to all cases where one party was a 
Mahommedan, it might be that plaintiff would be 
entitled to the declaration prayed for. But this is not a 
Mahommedan country; and the Mahommedan Law is 
not the Law of the Land. Now, in my opinion, is it the 
Law of India, that when any person is converted to 


Islam the Mahommedan Law shall be applicable to 


him in all his relationships? I can see no reason why 


the Mahommedan Law should be preferred to the 


Jewish Law in a matrimonial dispute between a 





Mahommdan and a Jew particularly when the 
relationship, viz.: marriage, was created under the 
Jewish Law. As I stated in a previous case there is no 
matrimonial law of general application in India. There 
is a Hindu Law for Hindus, a Mahommedan Law for 
Mahommedans, a Christian Law for Christians, and a 
Jewish Law for Jews. There is no general matrimonial 
law regarding mixed marriages other than the statute 
law, and there is no suggestion that the statute law is 
applicable in the present case. It may be that a 
marriage solemnised according to Jewish rites may be 
dissolved by the proper authority under Jewish Law 
when one of the parties renounces the Jewish Faith. 
It may be that a marriage solemnised according to 
Mahommedan Law may be dissolved according to the 
Mahommedan Law when one of the parties ceases to 
be a Mahommedan. But I can find no authority for the 
view that a marriage solemnized according to one 
personal law can be dissolved according to another 
personal law simply because one of the two parties 


has changed his or her religion. 


Bombay High Court in Robasa Khanum v. Khodadad 
Bomanji Irani [1946] B L R 864. In this case the 


parties were married according to Zoroastrian law. 
The wife became Muslim whereas the husband 
declined to do so. The wife claimed that her marriage 
stood dissolved because of her conversion to Islam. 
The learned Judge dismissed the suit. It would be 


useful to quote the following observations from the 





judgment: We have, therefore, this position - British 
India as a whole, is another governed by Hindu, 
Mahommedan, Sikh, Parsi, Christian, Jewish or any 
other law except a law imposed by Great Britain under 
which Hindus, Mahomedans, Sikhs, Parsis, and all 
others, enjoy equal rights and the utmost possible 
freedom of religious observance, consistent in every 
case with the rights of other people. I have to decide 
this case according to the law as itis, and there seems, 
in principle, no adequate ground for holding that in 
this case Mahomedan law is applicable to a non- 
Mahomedan.. Do then the authorities compel me to 
hold that one spouse can by changing his or her 
religious opinions (or purporting to do so) force his or 
her newly acquired personal law on a party to whom 


it is entirely alien and who does to want it? In the 


name of justice, equity and good conscience, or, in 


more simple language, of common sense, why should 
this be possible? If there were no authority on the 
point I (personally should have thought that so 
monstrous an absurdity carried its own refutation 
with it, so extravagant are the results that follow from 
it. For it is not only the question of divorce that the 
plaintiffs contention affects. If it is correct, it follows 
that a Christian husband can embrace Islam and, the 
next moment, three additional wives, without even the 


consent of the original wife. 


Sarla Mudgal and Ors. vs. Union of India (UOI) and 
Ors. : MANU/SC/0290/ 1995 Marriage, inheritance, 





divorce, conversion are as much religious in nature 
and content as any other belief or faith. Going round 
the fire seven rounds or giving consent before Qazi are 
as much matter of faith and conscience as the worship 
itself. When a Hindu becomes convert by reciting 
Kalma or a Muslim becomes Hindu by reciting certain 
Mantras it is a matter belief and conscience. Some of 
these practices observed by members of one religion 
may appear to be excessive and even violative of 
human rights to members of another. But these are 
matters of faith. Reason and logic have little role to 
play. The sentiments and emotions have to be cooled 


and tempered by sincere effort. 


ENACT CONVERSION OF RELIGIONS ACT 


Sarla Mudgal and Ors. vs. Union of India (UOI) and 
Ors. : MANU/SC/0290/ 1995 - The Government may 
also consider feasibility of appointing a Committee to 
enact Conversion of Religion Act, immediately, to 
check the abuse or religion by any person. The law 
may provide that every citizen who changes his 
religion cannot marry another wife unless he divorces 


his first wife. The provision should be made applicable 


to every person whether he is a Hindu or a Muslim or 


a Christian or a Sikh or a Jain or a Budh. Provision 
may be made for maintenance and succession etc. 


also to avoid clash of interest after death. 





HINDU ANCESTORS PROTECTED FROM MUSLIM 
JEZIA TAX WITH GREAT HARDSHIP 


Justice Shambu Nath Srivastava of Allahabad High 


Court, in case of Committee of Management, Anjuman 


Madarsa Noorul Islam Dehra Kalan and Ors. vs. State 
of U.P. and Ors.: MANU/UP/0543/2007 - 2007 (3) 
ESC 1638 (All) historical fact that majority of 


Muslims were converted Hindus and has origin of 
Hindus ancestors who adopted Muslim religion for 
various reasons during the period of more than one 
thousand years of Islamic Rule in the country and the 
majority of conversion took place due to economic 
reason of poor who could not pay Jezia Tax 
compulsorilp made payable by Hindu population. 
Historic Book 'Glimpses of World History' written by 
Pt. Jawahar Lal Nehru makes it clear that conversion 
from Hindu community to Muslim religion during 
muslim Rule took place mostly due to poverty and due 
to non-payment of Jezia Tax. ............ ancestors of 
present Hindu society fought and saved their religion, 
civilization and culture even by paying Jezia Tax for 
continuing as Hindu in Islamic Rule in different parts 
of India and present Indian generation should be 
grateful for saving their religion, culture and 


civilisation even under such odd situation. 


EACH PERSON, WHATEVER HIS/HER LANGUAGE, 
CASTE, RELIGION HAS HIS/HER INDIVIDUAL 
IDENTITY, WHICH HAS TO BE PRESERVED 





The Eleven Judges Bench of the Apex Court in T.M.A. 
Pai Foundation and Ors. v. State of Karnataka AIR 
2003 SC 356 

158. «ui six major religions and 6,400 castes and 
sub-castes, 18 major languages and 1600 minor 


languages of India consists of six main ethnic 


groups and fifty-two major tribes; The essence of 


secularism in India can best be depicted If a relief map 
of India is made in mosaic, where the aforesaid one 
billion people are the small pieces of marble that go 
into the making of a map. Each person, whatever 
his/her language, caste, religion has his/her 
individual identity, which has to be preserved, so that 
when placed together it goes to form a depiction with 
the different geographical features of India. These 
small pieces of marble, In the form of human beings, 
which may individually be dissimilar to each other, 
when placed together in a systematic manner, 
produce the beautiful map of India. Each piece, like a 
citizen of India, plays an important part in making of 
the whole. The variations of the colours as well as 
different shades of the same colour in a map is the 
result of these small pieces of different shades and 
colours of marble, but even when one small piece of 
marble is removed, the whole map of India would be 
scarred, and the beauty would be lost. 

159. Each of the people of India has an important 
place in the formation of the nation. Each piece has to 


retain its own colour. By itself, it may be an 





insignificant stone, but when placed in a proper 
manner goes into the making of a full picture of India 
in all its different colours and hues." 

160. A citizen of India stands in a similar position. The 
Constitution recognises the differences among the 
people of India, but it gives equal importance to each 
of them, their differences notwithstanding, for only 
then can there be a unified secular nation. 
Recognizing the need for the preservation and 
retention of different pieces that go into the making of 
a whole nation, the Constitution, while maintaining, 
inter alia, the basic principle of equality, contains 
adequate provisions that ensure the preservation of 
these different pieces. 

170. The draft article and the Constituent assembly 
Debates in unambiguous terms show that minority 
status of a group of persons has to be determined on 


the basis of population of a State or Union Territory. 


HISTORICAL BACK GROUND OF MUSLIM 
MINORITY 


Justice Shambu Nath Srivastava of Allahabad High 


Court, in case of Committee of Management, Anjuman 


Madarsa Noorul Islam Dehra Kalan and Ors. vs. State 
of U.P. and Ors.: MANU/UP/0543/2007 - 2007 (3) 
ESC 1638 (All) 

71. Muslim community started claiming as 
religious minority only just before independence. 


Islam came in India in 712 A.D. through foreign 





invaders. First invasion was made by Mohd. Bin 
Qasim and thereafter a series of invasions were made 
by Mohd. Gajni and Mohd. Gori etc. Mohd. Bin Qasim 
established Islamic Rule in Sindh and Multan in 712 
A.D. After Mohd. Gori, Mohd. Qutubbuddin Aibak, 
Akram Shah, Altmus, Gyasuddin Blaban, Razia 
Sultan, Jalaluddin Khilji, Alauddin Khilji, Firoz Shah 
Tughlak, Ibrahimm Lodhi and other Sultans ruled 
India and thereafter Babar established Moghul rule in 
1526 followed Humaun, Akbar, Jahangir, Shahjahan, 
Aurangjeb and other Moghul rulers and lastly by 
Bahadur Shah Zafar in greater India. Indian society 
other than Muslim minority was ruled by Muslim 
Rulers for about one thousand years over most parts 
of India. For all these years Indian society other than 
Muslim minority was subjected to pay Jezia Tax in 
most parts of India to remain as Hindus and to 
perform their cultural and religious rites. 

72. Relevant Paragraphs at page 50 of a Book 
'Advanced Study in the History of Medieval India (Vol. 
Ill: Medieval Indian Society and Culture) by J.L. Mehta 
is relevant in the present context, the same is being 
reproduced below: Mohd. Bin Qasim, who laid the 
foundation of the Muslim Rule in Sindh and Multan 


(711-12), secured the status of Zimmis for his hindu 


subjects from the caliph and accorded protection to 


their lives and property on the receipt of jaziya. 
Obviously, this step was necessitated as a matter of 
political expediency because in spite of the loss of 


independence, the hindu masses, in general offered 





odgged resistance to forced conversions. It was 
physically impossible for Qasim and handful of his 
Arab followers to compel the vanquished multitude 'to 
choose between Islam and death', particularly, when 
they were 'armed to the teeth'. Recognition of hindu 
'idolators' of Arabia. His example was followed by the 
turkaofghan rulers of Delhi in their dealings with the 
hindus. The latter were not treated as full-fledged 
citizens of 'the Islamic stte' albeit they received status 
of zimmis-the second-class' or 'inferior' citizens, 
which denied them all political rights and made them 
suffer from certain socio-religious and economic 
disabilities so as 'to prevent them from growing strong. 
In the words of Jadu Nath Sarkar, 

The very term zimmi is an insulting title. It 
connotes political inferiority and helplessness like the 
status of a minor proprietor, perpetually under a 
guardian; such protected people could not claim 


equality with the citizens of the Muslim theocracy. 


There developed, with the passage of time, four 


schools of though for the authoritative interpretation 
of shara or 'the Islamic law'; these were known as 
Malakite, Shafite, Hanbalite and Hanafite after the 
names of their founders-Malik Ibn Anas (715-95 A.D.), 
Ash-Shafi (767-820), Ahmad Bin Hanbal (780-855) 
and Abu Hanifah (699-766), Doctors of the first three 
schools offered no other alternative but death to 'the 
idolators' including the hindus, on their refusal to 
embrace Islam. It were the exponents of the Hanifah 


school alone who permitted their existence in the 





Islamic state as zimmis. That explains the intense 
hatred of the non-muslims by the orthodox muslims 
fanatics, in general; whenever a muslim ruler fell 
under the spell of such orthodox ulema, he adopted 
the policy of religious intolerance and persecution of 
his hindu subjects. It created a permanent gulf 
between the hindus and muslims which could not be 
bridged effectively for a long time. According to an 
observation, 'the political and religious condition 
under which the hindus were forced to live in a 
muslim state raised a great barrier between the two 
communities. The political supremacy of muslims was 
absolute; the hindus not only enjoyed no political 
status in practice, but could not even aspire to it 
under Islamic theory. While living in their own 
country and in possession of their own hearths and 
homes, the hindus were reduced to the status of 
inferior citizens of 'an Islamic state' as the sultanate 
of Delhi was usually styled. On the other hand, the 
muslims, though in microscopic minority, constituted 


the privileged or the most favoured children of the 


state who enjoyed the bounties and benefited from all 


the public welfare and other state enterprises. 

73. Relevant paragraph at page 42 of the Book 
'Advanced Study in the History of Medieval India (Vol. 
Ill: Medieval Indian Society and Culture) by J.L. Mehta 
is also relevant, the same is being quoted below: Thus, 
Islam does not separate religion from politics; in fact, 
the concept of religion in Islam emerged first, the state 


was ‘an after-thought'. The additional Islamic law does 





not acknowledge 'the independent existence of state, 
nor is state regarded as a primary condition of human 
society. It makes the State completely subservient to 
the religion of the Prophet. According to the Islamic 
law, the state is only an instrument to serve the creed 
in the attainment of its objectives or fulfilment of 
ideals of the muslim brotherhood. The Islamic theory 
of state was, therefore, based on a three fold idea of 
one scripture, one sovereign and one nation; scriptu 
was the holy Quran, sovereign was the imam (leader), 
also called Khalifa (the caliph)- political successor to 
the Prophet, and nation was the millat-the muslim 
brotherhood. The basic feature of the state, according 
to this theory, was its 'indivisibility in all the three 
aspects. It contemplated the establishment of a 
theocratic state based on the Islamic law, and 
recommended only one sovereign, the caliph, to rule 
over the whole of the muslim world. The caliph was 
styled as the amir ul momnin-the leader of the 


faithful; his office was thus a political institution 


based on Islamic injunctions. The sovereignty resided 


in the millat which elected their imam or the caliph, 
and the latter was under religious obligation to 
implement the Islamic law on and for the benefit of his 
muslim subjects. The Islamic government was, 
therefore, one which was composed of the muslims, 
by the muslims and existed for the happiness and 
welfare of the muslims alone. 

75. Pt Jawahar Lal Nehru in his Book titled as 
'Glimpses of World History (Published by Oxford 





University Press) has given detailed this in Chapter 
66. Relevant passage finds place at page 214 of the 
Book, the same is being quoted below: ...Meanwhile, 
the people of the country, the Hindus, were being 
slowly converted to Islam. The process was not rapid. 
Some changed their religion because Islam appealed 
to them, some did so because of fear, some because it 
is natural to want to be on the winning side. But the 
principal reason for the change was economic. People 


who were not Muslims had to pay a special tax, a poll 


tax-jezia, as it was called. This was a great burden on 


the poor. Many would change their religion just to 
escape it. Among the higher classes desire to gain 
Court favour and high office was a powerful motive.... 

76. How the assessment of amount of jezia 
tax was payable by Hindu population is clear from the 
Book titled as 'The Administration of the Moghul 
Empire' written by a Historian Ishtiaq Husain 
Qureshi. The relevant passage is being quoted below: 
...The assesses were divided into three categories in 
accordance with their wealth. Those in possession of 
ten thousand dirhems or more were considered to be 
wealthy; those who had less than ten thousand but 
more than two hundred dirhems were classified as 
belonging to the middle class, those who had less than 
two hundred dirhems but enough, in addition to the 
cost of maintaining themselves and their dependents, 
to pay the tax were considered to be poor. The first 
category was required to pay forty-eight dirhems per 


annum; the second twenty-four; and the third twelve. 





These seem to have been the rates for the urban areas; 
in the countryside the government levied a flat charge 
of four per cent of the state demand upon agricultural 
produce. If the agents of government failed to collect 
the jiziyah from any one for an entire year, he could 
not be charged the sum later. A dirhem was roughly 
550 English grains of silver.... 

77. The history further makes it clear that 
population of any community played a vital role for 
affecting India's polity as well as Geography. 
Afehanistan was part of Greater India as Gandhar. It 
was also part of Greater India up to 1739 A.D. and 
Buddhism was a dominant religion in Afghanistan. 
Conversion of Buddhists into Islam in Afghanistan 
started process of separation which completed in 
1739 AD when Nadirshah separated Afghanistan from 
India and merged in his empire. After death of 
Nadirshah Afghanistan became an independent 
Muslim State. Due to Islamic Rule for more than one 


thousand years in Sindh, Punjab, North Western 


Frontier Provinces and Bengal Hindu majority were 


converted into Muslim. In the year 1945, the 
percentage of Muslim population was 54 per cent and 
Hindus were 45 per cent and others were 1 per cent 
in Bengal only. Due to certain privileges to Muslims in 
India Greater India was partitioned in 1947 on the 
basis of two nations theory that the Muslims and 
Hindus constitute two nations. Present problem in 
Kashmir valley is also problem of Majority Muslim 


population whereas there is no such problem in 





Jammu and Laddakh where Hindus and Buddhists 
are in majority. History also makes it clear that due to 
special privileges to Muslims for more than one 
thousand years during Muslim Rule, though they 
were in microscopic minority and special separate 
rights to Muslims were given by Britishers also after 
1906 upto India was actually partitioned on the basis 
of Muslim population in undivided India. It is clear 
that population coupled with special rights awarded 
to Muslims, detailed above, played a greater role 
in changing history and geography of this country. 

78. As has already been discussed above which 
is a historical fact that majority of Muslims were 
converted Hindus and has origin of Hindus ancestors 
who adopted Muslim religion for various reasons 
during the period of more than one thousand years of 
Islamic Rule in the country and the majority of 
conversion took place due to economic reason of poor 
who could not pay Jezia Tax compulsorily made 
payable by Hindu population. Historic Book 'Glimpses 
of World History' written by Pt. Jawahar Lal Nehru 
makes it clear that conversion from Hindu community 
to Muslim religion during muslim Rule took place 
mostly due to poverty and due to non-payment of 


Jezia Tax. It is only after the end of the Muslim rule, 


Hindus and Muslims jointly fought against Britishers 


in 1857 AD-the first war of independence against 
foreigners to re-establish India's own rule. This 
common-ness and nationhood lasted not for more 


than 50 years, when Muslim League was established 





in 1906 which started claiming separate rights on the 
ground of religion which was conceded by Congress as 
well as British Parliament which ultimately resulted 
in division of the country on the basis of religion and 
changed Geography of India. 

79. The above careful study of the history 
makes it clear that minority rights were given for 
protecting their right and not to claim any privilege or 
special rights in comparison to Hindus, but to remove 
sense of insecurity and lack of confidence in minority, 
who opposed partition of India, but this minority right 
was misinterpreted by certain quarters and inspite of 
the fact that at present the population of Muslim 
Religious group is more than 18.5 per cent, they are 


still claiming themselves as religious minority 


community, though neither there is any insecurity nor 


there is any lack of confidence in Muslims whereas 
Muslim Religious group has now become single largest 
religious dominant group on the basis of population & 
strength affecting all walks of life including democratic 
process. It is further clear that in some States of India 
Muslim population is about 25 per cent and at least 
more than 13.896 on all India basis. In this backdrop, 
now Muslims have become a dominant group in all 
respects and have ceased to be a Religious minority 
community. As the matter before the Court is relating 
to Uttar Pradesh, hence the Court is expressing 
opinion only with regard to Muslim Religious 
community in Uttar Pradesh. This Court has taken 


note of historical background, judgments of Apex 





Court and debates of Constituent Assembly and is of 
the view that any further recognition of Muslims as a 
religious minority community will necessarily give rise 
to multinationalism in India and as such the State of 
Uttar Pradesh as well as Central Government may 
consider and pass appropriate orders to delete 
entry of Muslims as a religious minority 
community in India. 

82. During the period of Muslim Rule for about 
one thousand year, no member of Muslim community 
claimed any minority rights 

85. The above history of Muslim Religious 
Community in India makes it clear that though 
Muslims were always in microscopic minority, but 
constituted the privileged class or were most favoured 
children of the State who enjoyed all the benefits from 
the public welfare and other State enterprises during 
Muslim Rule. The other non-muslim communities for 
about centuries under the Islamic Rules were 
underprivileged, weak and non dominant group of the 
Indian society. Muslim community was dominant 
upto partition of the India in all spheres of life 
including polity. The History itself speaks that 
abnormal growth of Muslim population proved to be a 


weapon for Muslim community for getting political 


power and to re-establish the Government in power of 


their own choice in the democratic process by using 
their voting rights in one side or the other prior and 


after partition in India. 





86. The above historical background makes it 
clear that the Muslim Religious Community was a 
privileged class in comparison to Non-Muslim 
religious communities during Muslim Rules and also 
continuing as such during British Rule which 
developed a complex in Muslim Religious Community 
and in order to revive aforesaid privilege the Muslim 
Religious Community claimed partition of India. 
Pakistan, Bangladesh and Afghanistan which were 
part of ancient India were separated from it and are 
Islamic States and non-muslim religious communities 
are compelled to reside under the Islamic Rules. 

Ot aeuo the question of minority was raised 
by Muslim leaders in order to gain their political 
powers would be clear from Chapter II of the Book 'The 
Administration of the Moghul Empire written by a 
Historian Ishtiaq Husain Qureshi published in 1973 
and reprinted in 1973. The relevant part of Chapter II, 
pages 22 and 23 are being reproduced below: ISLAM 
takes a comprehensive view of life and does not 
separate politics from religion.... "By the time of the 
Prophet's death, the Muslim state was already strong 
and well consolidated. IN its essence it was the 
organized Muslim community functioning as a 
religious entity to preserve and propagate its beliefs 
and to provide the facilities to practise them, 
confronted with socia, economic and political needs to 


sustain its life as an independent society, hence 


organized into a state without which its prime object 


of maintaining its Islamic character could jeopardized. 





This need could be felt by any religious group, but in 
Islam religion was not merely a matter of prayer and 
belief but it also embraced the external behaviour of 
man to a degree that such a conception of the Islamic 
community was inevitable. The Muslim thinkers have 
mostly upheld this conception of the Islamic State. 
Their legal thinking also has been affected by this 
belief; indeed this conception is so deeply immersed in 
the Islamic doctrine that it would be difficult to 
separate it from religious thought.... 

91. Founding Fathers of Constitution never 
expected any such privileged and expected to make 
India a secular State, but given some protection to 
some of the religious communities having population 
about 1-1/2% of total population as religious minority 
community. The History of Minority narrated above 
also confirms the same. 

92. Upto 1941, Muslim community never 
claimed any minority rights. The Hindu and Muslim 
population ratio available on record makes it clear 
that Muslim population never gone beyond 12.5896 
prior to 1941. 


93. Following are the details showing 


percentage of Hindu and Muslim population 


according to Census of 1921, 1931 and 1941: 





Census of 1921 


Hindu - 84.40% 
Muslims -9.57% 


Census of 1931 


Census of 1941 
Hindu - 75 
Muslims 

94. In 1940, Muslim League started claiming 
separate nation for Muslims on the ground that 
Muslims constitute a separate nation and Hindus and 
Muslim could not live together. Muslim leaders at that 
time were of the view that after independence perhaps 


Muslims would be ruled by Hindus, though Muslims 


were rulers prior to British Rule and majority Hindu 


population was being ruled by Muslim rulers and after 
independence there would be dominance of Hindus in 
administration. Muslims were so dominant in 1941 
that on the strength of their population which was 
12.58% only compelled the people of India to get a 
separate country for themselves and Islamic State of 
Pakistan came into existence. 

95. Census of 1951 makes it clear that inspite 
of the division of India on the ground that Muslims 
and Hindus form two separate nations with support 
of Muslim population residing in every State of India 
supporting the demand of partition of the country, 
Pakistan was formed and India was divided, it was 
expected that except very few nationalist Muslims, 
who opposed partition of India would remain in India. 


For protection of those nationalist Muslims minority 





status was granted to them apart from other minority 
communities, but the majority of Muslim population 
did not go to Pakistan and remained in India, i.e., 
9.09%, according to 1951 Census report, did continue 
to remain in India. Population of Muslims played an 
active role in dividing the country in two nations 
which shows that at any point of time strength & 
population of Muslim religious community played a 
vital role in deciding the fate of the India and that is 
why Sri Pocker Mohammed, a member of Constituent 
Assembly while delivering his speech rightly said that 
the Muslims are a strongly knitted community and 
also that if special rights are not given to them they 


wil become desperate. Muslim religious group at 


present has become a major dominant force in 


democratic India on the basis of their population, 
voting rights and strength in getting elected their 
representative and own Government on the basis of 


their voting power. 


HINDUISM EXPLAINED 


Justice Shambu Nath Srivastava of Allahabad High 
Court, in case of Committee of Management, Anjuman 
Madarsa Noorul Islam Dehra Kalan and Ors. vs. State 
of U.P. and Ors.: MANU/UP/0543/2007 - 2007 (3) 
ESC 1638 (All) 

121. It is settled now that Hinduism is not a religion 
but is a way of life and combination of different 


religions and represents a culture and is a 





combination of various religions founded and 
developed by the different saints philosophers 
propounded by different philosophy, relating to 
worship, thoughts, ways of worship of the 
Almighty/God. The details have already been 
discussed above. In fact Hindusim represents all 
thoughts, beliefs and way of worship borne in India. 
122. Considering the various judgments of the 
Apex Court and High Court Hinduism represents 
Indian culture and not a religion, which includes 
Sikhism, Jainism, Buddhism, Arya Samaj, Kabir 
Panth, Radha Swamy, Dhan Nirankar and Lingayats 
etc., the philosophy and thoughts and belief in which 
Lord, Ram, Lord Krishna, Shaivismwere considered 
God and a number of other Religions founded by a 
number of Saints, Acharyas or Panths and several 
other Philosophers. Each and every tribal, castes, 
sub-castes have their own God or Goddess, different 
way of life, different beliefs and thoughts and most of 
them have different way of worship, all Tribals have 
different religion with different God and Goddess. 
123. Bhaktimarg, Philosophy of Rama Krishna 
Panth and Vivekanand Karmayog, Shaivists, thoughts 
of Gita and several Religions founded by Philosphers 


and Thinkers such as OSO by Acharya Rajnish, 
ISCON, who believes in Lord Krishna only. The 


propounders in the Gyan Yog founded by Saints, 
philosophers and religious thoughts, Kabirpanthis, 
and thousands of such thoughts, way of worship and 


Beliefs. 





124. Basic concept of Hinduism is that way of 
reaching to the eternal truth and to the Almighty is 
manifold and has given freedom to all the members of 
the society to reach to the Almighty through their own 
way as thoughts, belief the way of worship may be 
different. Such freedom in the field of religion on 
Indian soil is derived from thousands of philosophies, 
Thoughts and different ways of worship, traditions 
and belief from time to time throughout the history of 
India. Combination of such religion, thought, belief or 
way to reach to the eternal truth is Hinduism. 
Hinduism cannot be equated as religion but it 
represents a civilization & culture and way of life born 
and brought up on Indian soil and as such the 
arguments of Sri N.A. Khan that Muslims minority 
may be considered 50% to the largest religious 
community, i.e., Hindu is totally unsustainable in law. 
Every religion, thought, belief way of worship born and 
broughtup on Indian soil is altogether 
different/distinct from each other within the fold of 
Indian culture which assimilate in Hindu culture. In 
view of the discussions made above that more than 
several hundred religions within the fold of Hindu 
culture constitute a separate and distinct religion and 
each religion group is a religious minority in India. 
Thus, all religious groups within the Hindu culture are 


religious minority in comparison to single muslim 


religious majority of having population of 18.50% in 


State of U.P. and 13.80% in all India basis. 





125. It is surprising that Union of India by 
Notification dated 23.10.1993 recognized Sikhism, 
Jainism and Buddhism as minorities and did not 


consider any other religion like Bahabi, Sufism, 


Aryasamaj, Kabirpanthi, Aghorpath and other 


religions born and broughtup in India as minorities, 
though the Apex Court in the case of Arya Samaj has 
considered as Arya Samajis as a religious minority 
group in the State of Punjab. 

133. In view of the discussions made above, as 
this Court has already described two kinds of religions 
(i) born on foreign land and brought in India by 
foreigners, i.e., Islam, Christianity, Zoroastrian, 
Parsees, Yahudis and (ii) born and broughtup in India, 
i.e., Buddhism, Jainsim, Arya Samaj, Radha Swamy 
and several hundred other religious groups having 
different God and Goddess with different thoughts, 
beliefs and way of life and different way of worship 
discussed in the preceding Paragraphs of judgment 
(supra) and any of such religions do not individually 
constitute a religious majority group, but in fact 


reduced to minority. 


In the case of Ganpat v. Returning Officer 
MANU/SC/0265/1974 : (1975) 1 SCC 589, it was 
observed: 11. In this connection it is necessary to 
remember that Hinduism is a very broad based 
religion. In fact some people take the view that it is not 
a religion at all on the ground that there is no one 


founder and no one sacred book for the Hindus. This, 





of course, is a very narrow view merely based on the 
comparison between Hinduism on the one side and 
Islam and Christianity on the other. But one knows 
that Hinduism through the ages has absorbed or 
accommodated many different practices, religious as 
well as secular, and also different faiths. One of the 
witnesses has described that he considered Buddha 
as the eleventh Avtar... Hinduism is so tolerant and 
Hindu religious practices so varied and eclectic that 
one would find it difficult to say whether one is 


practising or professing Hindu religion or not. 


M. Chandra vs. M. Thangamuthu and Ors.: 
MANU/SC/0721/2010 - 27. We must remember, as 
observed by this Court in Ganpat's case, Hinduism is 
not a religion with one God or one Holy Scripture. The 
practices of Hindus vary from region to region, place 
to place. The Gods worshipped, the customs, 
Traditions, Practice, rituals etc, they all differ, yet all 
these people are Hindus. The determination of the 
religious acceptance of a person must be not be made 
on his name or his birth. When a person intends to 
profess Hinduism, and he does all that is required by 


the practices of Hinduism in the region or by the caste 


to which he belongs, and he is accepted as a Hindu by 


all persons around him. 

28. Hinduism appears to be very complex 
religion. It is like a centre of gravity doll which always 
regain its upright position however much it may be 


upset. Hinduism does not have a single founder, a 





single book, a singe church or even a single way of life. 
Hinduism is not the caste system and its hierarchies, 
though the system is a part of its social arrangement, 
based on the division of labour. Hinduism does not 
preach or uphold untouchability, though the Hindu 


Society has practiced it, firstly due to reasons of public 


health and later, due to prejudices. (copied in tits and 


bits from the book facets of Hinduism by Sri Swami 
Harshananda). 

29. It is a settled principle of law that to prove 
a conversion from one religion to another, two 
elements need to be satisfied. First, there has to be a 
conversion and second acceptance into the 
community to which the person converted. It is 
obvious that the need of a conversion cannot be 


altogether done away with. 


MEANINGFUL DIRECTIONS FROM ALLAHABAD 
HIGH COURT 


Justice Shambu Nath Srivastava of Allahabad High 
Court, in case of Committee of Management, Anjuman 
Madarsa Noorul Islam Dehra Kalan and Ors. vs. State 
of U.P. and Ors.: MANU/UP/0543/2007 - 2007 (3) 
ESC 1638 (All) 

140. Thus, on the discussion made above, the Court's 
conclusions are as follows: 

1. Protection under Articles 29 and 30 of the 


Constitution of India was not a privilege, but was a 





protection to the Religious minority communities to 
attain equality with other religious groups of India. 

2. Protection under Articles 29 and 30 of the 
Constitution of India was given to such minorities 
categorised in three categories by the Constituent 
Assembly on the basis of population & strength which 
were non-dominant groups in India at the time of 
partition of India, i.e., (i) having 1/2 per cent 
population and strength, (ii) having population and 
strength less than 1-1/2% and (iii) having population 
and strength above 1-1/2%. That will be the basis of 
to determine minority. 

3. The Muslims religious communities in India in 
2001 constituted 13.80 percent of the total population 
of India and 18.50 percent of total population in the 
State of Uttar Pradesh and is now a dominant group 
dominating all other religious groups in Uttar Pradesh 
in all walk of life including the constitutional 


democratic process. 


4. The Muslims religious community has throughout 


been a well-organized and strongly knitted community 
and not a weak religious community. It was never 
regarded as weaker section or underprivileged section 
of the society. Considering the religious population in 
India as well as in the State of Uttar Pradesh, Muslims 
are only majority religious community in comparison 
with other religious communities in India and other 
religious communities are in minority in comparison 


to the Muslims. 





5. 'Hinduism' did not represent a religion and 
represents culture or civilization of India. The 
combination of such religious groups including Sikh, 
Jain, Buddhist, Sufis, each and every tribal having 
separate God and Goddess and Hindu Society divided 


on caste, creed and other religions mentioned in the 


preceding paragraphs of the judgment (supra) which 


cannot be considered one religious group according to 
the definition of the religion decided by the Apex Court 
and as such the Muslims religious community 
constitute only single largest religious majority in 
Uttar Pradesh. The Constitution never intended to 
create a religious group based on theocracy in the 
name of religion but its intention was to give 
protection to the religions, population of which were 
about one and half percent or slightly above at the 
time of partition and to equate them with other 
members of the society. 

In view of the discussions made above, the Court 
holds that as follows: 

(a) Muslims have now ceased to be religious minorities 
in India and in any case in State of Uttar Pradesh on 
the basis of their population & strength. 

(b) Muslims also constitute an important part of the 
citizenry of India and has a important role to play in 
developing India as a strong nation. It is necessary 
that all citizens must be assimilated as citizenry of 
India who are also liable to perform their duties 


towards the nation and society at large as 





contemplated under Article 51A of the Constitution of 
India. 

(c) As the Muslim Community are part and parcel of 
the society and part of Indian citizenry, the Madarsas 
established by them are entitled to have equal 
treatment in comparison to other Schools/institutions 
established by other citizens of India. 

141. To develop good temperament, humanism 
and sense of equality to preserve rich heritage and 
India's composite culture and to develop patriotism in 
the citizenry of India, it is a necessity that all 
Schools/Institutions including Madarsas are liable to 
teach fundamental duties and Moral Education (not 
religious) to their students who are future citizens of 
the country to make India a strong and developed in 
the World. Union of India and State of Uttar Pradesh 
are directed to take necessary steps accordingly to 


make education of fundamental duties and Moral 


Education as compulsory subjects in all the Schools 


and Institutions established by all religious 
communities including Madarsas so that the citizenry 
of India and younger generation may be developed 
according to the dream of the Constituent Assembly 
which gave us Constitution of India. This Court is 
further of the view that in order to develop India as a 
strong, developed and powerful nation, the 
fundamental duties under Article 51A of the 
Constitution of India may be made enforceable. The 


U.P. Board of High School and Intermediate Education 





has made fundamental duties one of the compulsory 
teaching subjects from the Session 2007-2008. 
142. Constitution of India which is a living 


document adopted by the people of India for social, 


economic, political justice and for secularism and for 


democracy. Each and every citizen of India has liberty 
of thought, belief, faith, worship and equality of status 
and as such the petitioners or the opposite parties No. 
4 to 6 or any member of the Indian society have got a 
right to perform the religious rites but are not entitled 
to get any privilege under Articles 29 and 30 of the 
Constitution of India. Every citizen of India is also 
liable to perform certain duties as enshrined under 
Article 51A of the Constitution of India, the same is 
being quoted below: 

51-A. Fundamental duties.- It shall be the duty of 
every citizen of India- 

(a) to abide by the Constitution and respect its ideals 
and institutions, the National Flag and the National 
Anthem; 

(b to cherish and follow the noble ideals which 
inspired our national struggle for freedom; 

(c) to uphold and protect the sovereignty, unity and 
integrity of India; 

(d) to defend the country and render national service 
when called upon to do so; 

(e) to promote harmony and the spirit of common 
brotherhood amongst at the people of India 


transcending religious, linguistic and regional or 





sectional diversities; to renounce practices derogatory 
to the dignity of women; 

(f to value and preserve the rich heritage of our 
composite culture; 

(g to protect and improve the natural environment 
including forests, lakes, rivers and wild life, and to 
have compassion for living creatures; 

(h) to develop the scientific temper, humanism and the 
spirit of inquiry and reform; 

(i) to safeguard public property and to abjure violence; 
() to strive towards excellence in all spheres of 
individual and collective activity so that the nation 
constantly rises to higher levels of endeavour and 
achievement; 

(k) who is a parent or guardian to provide 
opportunities for education to his child or, as the case 
may be, ward between the age of six and fourteen 


years. 


CONSTITUENT ASSEMBLY DEBATE ON MUSLIM 
DEMANDS 


Justice Shambu Nath Srivastava of Allahabad High 


Court, in case of Committee of Management, Anjuman 


Madarsa Noorul Islam Dehra Kalan and Ors. vs. State 
of U.P. and Ors.: MANU/UP/0543/2007 - 2007 (3) 
ESC 1638 (All) 

56. Some members of the Constituent 
Assembly belonging to Muslim religion were 


demanding some special rights including 





proportionate representation of Muslims. 
Deliberations made in Constituent Assembly by some 
members on the rights of minorities are relevant in the 
present context, same are being reproduced as 
follows: 

Speech of Dr. P.S. Deshmukh ...I believe I voice the 
feeling of a large section of this House when I say that 
the representatives of these minorities have taken a 
long and nationalistic view of the whole matter and 
provided they do not do anything to spoil the good 
effect. I would like to assure them on behalf of us all 
that they will never have any occasion to repent what 
they have conceded. It should always be remembered 
that we are, speaking the bare truth, a highly 
charitable and liberal-minded people. Some of our 
Muslim friends, mostly as a result of the British 


policy, painted us as tyrants and majority-made 


oppressors. I have never found any justification for 


such an accusation, but an unjust and untrue charge 
was repeated ad nauseam and somehow sustained 
throughout the last so many years. It is upon those 
false foundations that Pakistan was demanded and 
conceded. Very few showed patience to analyse the 
facts. Rather than tyrannize the minorities, the fact 
was that in most places the minorities privileges far in 
excess of what may be called just or fair. In my own 
curious Province, Muslims still enjoy a position which 
is even today denied to over 60 per cent of the 


peasants and workers by our own Hindu rulers. 





This is not an occasion on which I would like to 
go further into the matter than this. I am content that 
no minority is going to try any more to deprive others 
of what legitimately belongs to them. For many years 


past, it was the majority that has been tyrannized. 


Unfortunately, the so-called majority is dumb and 


deaf and although many of us try always to speak in 
their name, I have no hesitation in stating that we 
have completely failed in translating our words into 
action. May I ask, Sir, what place has been given to 
millions of Jats, millions of Ahirs, Gujars, Kurmis, 
Kunbs, the Adibasis and millions of others. Have we 
not been a little too engrossed in our own exploits and 
have given inadequate though to the thousands of 
these poor people who have sacrificed their lives to 
give us the present freedom. What place have we 
assigned to them except to visualize that they will as 
heretofore blindly, meekly and religiously vote for any 
one we will choose for them. From this point of view, 


the situation is gloomy even today.... 


Mr. H.J. Khandekar, one of the members of the 
Constituent Assembly while replying the same on 
28th August, 1947 made following speech: ...Speaking 
plainly it means that he desires separate electorates 
in a different form. I may explain to you the effects of 
separate electorates in this country. It was because of 
Lord Mortley Minto that Muslims got separate 
electorates and the result was that our country was 


divided into two. The same separate electorates are 





being brought before us in the form of percentage. If 
this is accepted either for Harijans or for our Muslim 
brothers, then it would mean the fulfilment of what 
my friend Mr. Jinnah has always said "Muslims of 
India and Muslims of Pakistan"-which means the 
preparation for Pakistan within India. Much suffering 
has been caused already. India has been divided into 
two. Brother Muslims have got what they wanted and 
was for their benefit. Having got that, they should be 
good enough not to try to create Pakistan within India 
and should not bring an amendment of this sort in 


this House.... 


Mr. Naziruddin Ahmad and other speakers also 
wanted some reservation for muslim community in 
the Constitution of India, which was refused by the 
Constituent Assembly and Honourable Sardar 


Vallabhbhai J. Patel, President of Advisory 


Committee while replying for such demands of 


members of the minorities made following speech in 


the Constituent Assembly, relevant part of which is 


being quoted below: ...I thought that our friends of the 
Muslim League will see the reasonableness of our 
attitude and allow themselves to accommodate 
themselves to the changed conditions after the 
separation of the country. But I now find them 
adopting the same methods which were adopted when 
the separate electorates were first introduced in this 
country, and in spite of ample sweetness in the 
language used there is a full dose of poison in the 





method adopted. (Hear, Hear). Therefore, I regret to 
say that if I lose the affection of the younger brother, I 
am prepared to lose it because the method he wants 
to adopt would bring about his death. I would rather 
lose his affection and keep him alive. If this 
amendment is lost, we will lose the affection of the 
younger brother, but I prefer the younger brother to 
live so that he may see the wisdom of the attitude of 
the elder brother and he may still learn to have 


affection for the elder brother. 


Now, this formula has a history behind it and 
those who are in the Congress will be able to 


remember that history. In Congress history this is 
known as the Mohammad Ali Formula. Since the 


introduction of separate electorates in this land there 
were two parties amongst the Muslims. One was the 
Nationalist Muslims or the Congress Muslims and the 
other the Muslim League members, or the 
representatives of the Muslim League. There was 


considerable tension on this question and at one time 


there was a practical majority against this joint 


electorate. But a stage was reached when, as was 
pointed out by the Mover of this amendment in 
Allahabad a settlement was reached. Did we stand by 
that settlement? No. We now have got the division of 
the country. In order to prevent the separation this 
formula was evolved by the nationalist Muslims, as a 
sort of half-way house, until the nation becomes one; 


we wished to drop it afterwards. But now the 


separation of the country is complete and you say, let 





us introduce it again and have another separation. I 


do not understand this method of affection. Therefore 


although I would not have like to say anything on this 
motion, I think it is better that we know our minds 
perfectly each other, so that we can understand where 
we stand. If the process that was adopted, which 
resulted in the separation of the country, is to be 
repeated, then I say: Those who want that kind of 


thing have a place in Pakistan, not here (Applause). 
Here, we are building a nation and we are laying 


the foundations of One Nation, and those who 
choose to divide again and sow the seeds of 
disruption will have no place, no quarter, here, and 
I must say that plainly enough. (Hear, Hear.) Now, 
if you think that reservation necessarily means this 
clause as you have suggested, I am prepared to 
withdraw the reservation for your own benefit. If you 
agree to that, I am prepared, and I am sure no one in 
this House will be against the withdrawal of the 


reservation if that is a satisfaction to you. You cannot 


have it both ways. Therefore, my friends you must 
change your attitude, adapt yourself to the changed 
conditions. And don't pretend to say "Oh, our affection 
is very great for you". We have seen your affection. 
Why talk of it? Let us forget the affection. Let us face 


the realities. Ask yourself whether you really want to 
stand here and cooperate with us or you want again 
to play disruptive tactics. Therefore, when I appeal to 


you, I appeal to you to have a change in your heart, 


not a change in the tongue, because that won't pay 





here. Therefore, I still appeal to you: "Friends, 
reconsider your attitude and withdraw your 
amendment". Why go on saying "Oh, Muslims were 
not heard; Muslim amendment was not carried". If 
that is going to pay you, you are much mistaken, and 
I know how it cost me to protect the Muslim minorities 
here under the present condition and in the present 
atmosphere. Therefore, I suggest that you don't forget 
that the days in which the agitation of the type you 
carried on are closed and we begin a new chapter. 
Therefore, I once more appeal you to forget the past. 
Forget what has happened. You have got what you 
wanted. You have got a separate State and remember, 
you are the people who were responsible for it, and not 
those who remain in Pakistan. You led the agitation. 


You got it. What is it that you want now? 1 don't 


understand. In the majority Hindu provinces you, the 


minorities, you led the agitation. You got the partition 
and now again you tell me and ask me to say for the 
purpose of securing the affection of the younger 
brother that I must agree to the same, thing again to 
divide the country again in the divided part. For God's 
sake, understand that we have also got some sense. 
Let us understand the thing clearly. Therefore when I 
say we must forget the past, I say it sincerely. There 
will be no injustice done to you. There will be 
generosity towards you, but there must be reciprocity. 
If it is absent, then you take it from me that no soft 
words can conceal what is behind your words. 





Therefore, I plainly once more appeal to you strongly 
that let us forget and let us be one nation.... 


The matter was again considered by the Constituent 
Assembly while considering Article 17, i.e., 
"Conversion from one religion to another out by 
coercion or undue influence shall not be recognised". 
Speech of Shri R.V. Dhulekar, member of the 
Constituent Assembly is very relevant in the context 
of controversy involved in the present same is being 
reproduced below: Mr. President, my opinion is that 
clause 17 should be retained as it stands. In the 
present environment, all sorts of efforts are being 
made to increase the population of a particular 
section in this country, so that once again efforts 
may be made to further divide the country. There 
is ample proof, both within this House and outside 
that many who live in this country are not 
prepared to be the citizens of this country. Those 


who have caused the division of our land desire that 


India may be further divided. Therefore in view of the 
present circumstances, I think that this clause should 
be retained. It is necessary that full attention should 
be paid to this. While on tour, I see every day refugees 
moving about with their children and I find them at 
railway stations, shops, hotels, bakeries and at 
numerous other places. The men of these bakeries 
abduct these women and children. There should be 


legislation to stop this. I would request you that an 





early move should be made to stop all this and 
millions of people would be saved. 

I submit that we cannot now tolerate things of 
this nature. We are being attacked and we do not want 
that India's population, the numerical strength of the 
Hindus and other communities should gradually 
diminish, and after ten years the other people may 
again say that "we constitute a separate nation". 
These separatist tendencies should be crushed. 

Therefore, I request that Section 17 may be 
retained in the same form as is recommended by the 


Advisory Committee. 


In Constituent Assembly debate dated 27th August, 
1947 Sri B. Pocker Sahib Bahadur, a Representative 
of Muslim from Madras made following statements 
..At present the Muslims are strong and well- 
organised. Now, if they are made to feel that their voice 
cannot even be heard in the Legislature, they will 
become desperate. I would request you not to create 


that contingency... (Page 214 of the Constituent 


Assembly Debates) Sri M. Ananthasayanam 


Ayyangar, a representative of Madras in his speech 
before the Constituent Assembly stated as follows: 
..In my part of the world, the Madras Presidency, 
though the Muslims are in a minority, they also joined 
in this move for separating the country. Have you a 
responsible for it? Have you a paralled to this carriage 
that is going on in the Punjab whoever may be 


responsible for it. 





Replying the debates, the President of the 
Advisory Committee on Minority has made a speech, 
relevant part of which is being reproduced below: My 
friends the Mover of this amendment says the Muslim 
community today is a strong-knit community. Very 
good, I am glad to hear that, and therefore I say you 
have no business to ask for any props (Cheers). 
Because there are other minorities who are not well- 
organised, and deserve special consideration and 


some safeguards, we want to be generous to them.... 


MUSLIM ATTITUDE OF LOVE JIHAD RESULTED IN 
CRIME BY HINDU YOUTHS 


Kamal and Ors. vs. State of Tamil Nadu: 
MANU/SC/1201/2015 - One Sultan Meeran 
hereinafter referred to as Sultan, resident of 
Coimbatore fell in love with a Hindu girl, converted her 
to Islam and married her. Thereafter he converted 
another Hindu girl to Islam and married her as well. 
This conduct on the part of Sultan, enraged the first 
Appellant who one month prior to the incident in 
question had gone to the house of the deceased. He 
called Sultan and stated that he was converting Hindu 


girls to Islam and marrying them and that there was 


danger to Hindu Religion because of him and that if 


he were to continue such conversions the things 
would become different and that he must save his life, 
if possible. At that time the father of Sultan, i.e. PW 8 


was present in the house. 





It is alleged that on the day of incident Sultan 
had dinner with his younger brother, PW-1 at a 
restaurant and they were leaving after visiting the 
adjoining club. PW-1 then started his motorcycle 
while Sultan was getting into his car. At that time the 
Appellants came out and asked him to stop the car. 
The second Appellant opened the door and sat in the 
back seat of the car of Sultan. He held both the hands 
of the deceased backwards and the first Appellant, 
who was standing outside, took out a knife from his 
trouser and repeatedly stabbed Sultan on the head 
and neck, stating that he had converted two Hindu 
girls to Islam and there was danger to Hindu Religion 


from him. 


CASTE IN MUSLIMS AS STATED BY COURTS 


Supreme Court in Indra Sawhney-I v. Union of India 


MANU/SC/0104/1993 : AIR 1993 SC 477 


Paragraphs 474 to 478 from the Judgment of 
Sawant, J in Indra Sawhney-I. His Lordship devoted 
the following paragraphs while dealing with this 
aspect: 

It is further not correct to say that the caste 
system is prevalent only among the Hindus, and other 
religions are free from it... As far as Islam is 
concerned, Islam also does not recognize castes or 


caste system. However, among the Muslims, in fact 


there are Ashrafs and Ajlafs, i.e., high born and low 





born. The Census Report of 1901 of the Province of 
Bengal records the following facts regarding the 
Muslims of the then Province of Bengal: 

"The conventional division of the Mahomedans 
into four tribes -Sheikh, Saiad, Moghul and Pathan - 
has very little application to this Province (Bengal). 
The Mahomedans themselves recognize two main 
social divisions, (1) Ashraf or Sharaf and (2) Ajlaf. 
Ashraf means 'noble' and includes all undoubted 
descendants of foreigners and converts from high 
caste Hindus. All other Mahomedans including the 
occupational groups and all converts of lower ranks, 
are known by the contemptuous terms, ‘Ajlaf, 
"Wretches' or 'mean people: they are also called 
Kamina or Itar, 'base' or Rasil, a corruption of Rizal 
"worthless'. In some places a third class, called Arzal 
or ‘lowest of all, is added. With them no other 
Mahomedan would associate and they are forbidden 
to enter the mosque or to use the public burial 
ground. 

Within these groups there (sic) castes with social 
precedence of exactly the same nature as one finds 
among the Hindus. 

1. Ashraf or better class Mahomedans: 

(i) Saiads, (ii Sheikhs, (ii) Pathans, (iv) Moghul, (v) 
Mallik, (vi) Mirza. 


2. Ajlaf or lower class Mahomedans: 


(i) Cultivating Sheikhs, and other who were originally 
Hindus but who do not belong to any functional 


group, and have not gained admittance to the Ashraf 





Community e.g. Pirali and Thakrai, (ii) Darzi, Jolaha, 
Fakir and Rangrez, (ii) Barhi, Bhathiara, Chik, 
Churihar, Dai, Dhawa, Dhunia, Gaddi, Kala, Kasai, 
Kula, Kunjara, Laheri, Mahifarosh, Mallah, Naliya, 
Nikari, (ivy Adbad, Bako Bediya, Bhat, Chamba, 
Dafali, Dhobi, Hajjam, Mucho, Nagarchi, Nat, 
Panwaria, Madaria, Tuntia. 

3. Arzal or degraded class: 

Bhanar, Halakhor, Hirja, Kashi, Lalbegi, Mangta, 
Mehtar. 

The Census Superintendent mentions another 
feature of the Muslim social system, namely, the 
prevalence of the 'Panchayat system'. He states: The 
authority of the Panchayat extends to social as well as 
trade matters and... marriage with people of other 
communities is one of the offences of which the 
governing body takes cognizance. The result is that 
these groups are often as strictly endogamous as 
Hindu castes. The prohibition on inter-marriage 
extends to higher as well as to lower castes, and a 
Dhuma, for example, may marry no one but a Dhuma. 


If this rule is transgressed, the offender is at once 


hauled up before the panchayat and ejected 


ignominiously from his community. A member of one 
such group cannot ordinarily gain admission to 
another, and he retains the designation of the 
community in which he was born even if he abandons 
its distinctive occupation and takes to other means of 


livelihood. Thousands of Jolahas are butchers, yet 





they are still known as Jolahas.' (See pp.218-220 of 
Pakistan or Partition of India by Dr. B.R. Ambedkar.)" 

Similar facts regarding the then other 
Provinces could be gathered from their respective 
Census Reports. At present there are many social 
groups among Muslims which are included in the list 
of Scheduled Castes in some States. For example, in 
Tamil Nadu, Labbais including Rawthars and 
Marakayars are in the list of Scheduled Castes. This 
shows that the Muslims in India have not been 
remained immune from the same social evils as are 
prevalent among the Hindus.... 

The division of the society even among the other 
religious groups in this country between the high and 
low castes is only to be expected. Almost all followers 
of the non-Hindu religions except those of the 
Zoroastrianism, are converts from Hindu religion, and 
in the new religion they carried with them their castes 


as well. It is unnatural to expect that the social 


prejudices and biases, and the notions and feelings of 


superiority and inferiority, nurtured for centuries 
together, would disappear by a mere change of 
religion. 

The castes were inextricably associated with 
occupations and the low and the mean occupations 
belonged to the lower castes. In the new religion, along 
with the castes, most of the converts carried their 
occupations as well. The backward classes among the 
Hindus and non-Hindus can, therefore, easily be 


identified by their occupations also. Whether, 





therefore, the backward classes are identified on the 
basis of castes or occupations, the result would be the 
same. For, it will lead to the identification of the same 
collectivities or communities. The social groups 
following different occupations are known among 
Hindus by the castes named after the occupations, 
and among non-Hindus by occupation names. Hence 
for identifying the backward classes among the non- 
Hindus, their occupations can furnish a valid test. It 
is for this reason that both Articles 15(4) and 16(4) do 
not use the word 'caste' and use the word 'class' which 
can take within its fold both the caste and 
occupational groups among the Hindus and non- 


Hindus. 


SCHEDULE CASTES TO RETAIN THEIR CASTE 
RESERVATIONS CANNOT OPENLY PROFESS 
ISLAM 


M. Chandra vs. M. Thangamuthu and Ors.: 
MANU/SC/0721/2010 - "Scheduled Castes" means 
such castes, races or tribes or parts of or groups 
within such castes, races or tribes as are deemed 
under Article 341 to be Scheduled Castes for the 
purpose of the Constitution. Under these 
provisions, the Constitution (Scheduled Castes) Order 
was issued in 1950. It sets out the caste, races and 


tribes in each State of India and provides under para 


2, that a person belonging to any of the caste specified 


therein be deemed to be a Scheduled Caste for the 





purpose of the Constitution. Para 3 contains a proviso 
to the effect that notwithstanding anything contained 
in para 2, no person who professes a religion different 
from the Hindu, Sikh or Buddhist religion shall be 
deemed to be a member of a Scheduled Caste. ...... 
that the meaning of the phrase "professes a religion" 
in the aforementioned provision is "to enter publicly 
into a religious state" and that for this purpose a mere 
declaration by person that he has ceased to belong to 
a particular religion and embraced another religion 
would not be sufficient. The meanings of the word 
"profess" have been given thus in Webster's New Word 
Dictionary: "to avow publicly; to make an open 
declaration of; ... to declare one's belief in: as, to 
profess Christ. To accept into a religious order." The 
meanings given in the Shorter Oxford Dictionary are 
more or less the same. It seems to us that the meaning 
"to declare one's belief in: as to profess Christ" is one 
which we have to bear in mind while construing the 
aforesaid order because it is this which bears upon 
religious belief and consequently also upon a change 


in religious belief. It would thus follow that a 


declaration of one's belief must necessarily mean a 


declaration in such a way that it would be known to 
those whom it may interest. Therefore, if a public 
declaration is made by a person that he has ceased to 
belong to his old religion and has accepted another 
religion he will be taken as professing the other 
religion. In the face of such an open declaration it 


would be idle to enquire further as to whether the 





conversion to another religion was efficacious. The 
word "profess' in the Presidential Order appears to 
have been used in the sense of an open declaration or 
practice by a person of the Hindu (or the Sikh) religion. 
Where, therefore, a person says, on the contrary, that 
he has ceased to be a Hindu he cannot derive any 
benefit from that Order". way we 
understand the order 1950, and the observation made 
by this Court is, in order to claim the benefits of 
reservation under the Presidential Order, a person 
must establish that the caste to which he belongs is 
notified in the Presidential Order and he is not 
professing a religion different from the Hindu, the 
Sikh or the Buddhist. 


In MANU/SC/0360/1968 S. Rajagopal v. CM. 
Arumugam it was held as follows : - "In the present 
case, therefore, we agree with the finding of the High 
Court that the appellant on conversion to Christianity, 
ceased to belong to the Adi Dravida caste and 
consequently, the burden lay on the appellant to 
establish that on his reverting to the Hindu religion by 
professing it again, he also became once again a 
member of the Adi Dravida Hindu caste Almost 


all these cases laid down the principle that, on 


reconversion to Hinduism, a person can become a 


member of the same caste in which he was born and 
to which he belonged before having been converted to 
another religion. The main basis of the decisions is 


that, if the members of the caste accept the 





reconversion of a person as a member, it should be 
held that he does become a member of that caste, even 
though he may have lost membership of that caste on 
conversion to another religion. It is, in our 
opinion, enough to take notice of the decision in Durga 
Prasad Rao ILR (1940) Mad 653 

MANU/TN/0295/1939 : AIR 1940 Mad 513 (supra), 
where these two aspects were emphasised by a Full 
Bench of the Madras High Court. In that case, the first 
question that arose was whether a person could 
become a convert to Hinduism without going through 
a formal ceremony of purification. It was held that no 
proof of any particular ceremonial having been 
observed was required. Veradachariar, J., held that 
when on the facts it appears that a man did change 
his religion and was accepted by his co-religionists as 
having changed his religion, and lived, died and was 
cremated in that religion, the absence of some 
formality should not negative what is an actual fact. 
Considering the question of entry into the caste, 
Krishnaswami Ayyangar, J., held that, in matters 
affecting the well-being or composition of a caste, the 
caste itself is the supreme judge. It was on this 
principle that a reconvert to Hinduism could become 


a member of that caste, if the caste itself as the 


supreme judge accepted him as a full member of it. In 


the appeal before us, we find that the appellant had 
not given evidence to satisfy these requirements in 
order to establish that he did become a member of Adi 


Dravida Hindu Caste by the time of general elections 





in 1967 Ordinarily, the membership of a caste 
under the Hindu religion is acquired by birth. Whether 
the membership of a caste can be acquired by 
conversion to Hinduism or after reconversion to 
Hinduism is a question on which we have refrained 
from expressing our opinion, because, even on the 
assumption that it can be acquired, we have arrived 
at the conclusion that the appellant must fail in this 


appeal." 


Nara Raghava Rao vs. Nadiabasi Biswas: 
MANU/OR/0086/1986 The question that arises for 
consideration is whether the loss of the caste is 
absolute, irrevocable so as not to revive under any 


circumstances? In considering this question the 


Courts have gone into the history of the caste system 


and have formulated the following guiding principles 
to determine this question : -- 

(a) Where a person belonging to a scheduled 
caste is converted to Christianity or Islam, the same 
involves loss of the caste unless the religion to which 
he is converted is liberal enough to permit the 
convertee to retain his caste or the family laws by 
which he was originally governed. There are a number 
of cases where members belonging to a particular 
caste having been converted to Christianity or even to 
Islam retain their caste or family laws and despite the 
new Order they were permitted to be governed by their 
old laws. But this can happen only if the new religion 


is liberal and tolerant enough to permit such a course 





of action. Where the new religion, however, does not 
at all accept or believe in the caste system, the loss of 
the caste would be final and complete. In a large area 
of South and some of the North Eastern States it is 
not unusual to find persons converted to Christianity 
retaining their original caste without violating the 
tenets of the new Order which is done as a matter of 
common practice existing from times immemorial. In 


such a category of cases, it is obvious that even if a 


person abjures his old religion and is converted to a 


new one, there is no loss of caste. Moreover, it is a 
common feature of many converts to a new religion to 
believe or have faith in the Saints belonging to other 
religions. For instance, a number of Hindus have faith 
in the Muslim Saints. Dargahs, Imambadas which 
become part of their lives and some Hindus even adopt 
Muslim names after the Saints but this does not mean 
that they have discarded their old Order and got 
themselves converted to Islam. 

(b) In all other cases, conversion to Christianity 
or Islam or any other religion which does not accept 
the caste system and insists on relinquishing the 
caste, there is a loss of caste on conversion. 

The other important question which is to be 
answered and which is really the controversy in the 
present case is : if after a person is converted to a new 
religion-in the instant case, Christianity-does his 
caste revive if he is reconverted to his old religion and, 
if so, under what circumstances? As indicated above, 


starting from the Privy Council to the present day, 





authorities of the High Courts and this Court have laid 
down certain norms and conditions under which a 
caste could revive. These conditions are as follows : -- 
(1) Where the convertee exhibits by his actions and 
behaviour his clear intention of abjuring the new 
religion on his own volition without any persuasion 
and is not motivated by any benefits or gain. 

(2) Where the community of the old order to which the 
convertee originally belonged is gracious enough to 
admit him to the original caste either expressly or by 
necessary intendment, and 

(3) Rules of the new Order in permitting the convertee 
to join the new caste. 

Unless the aforesaid conditions are fulfilled the 
loss of caste on conversion is complete and cannot be 
revived. In our opinion, having regard to the present 
setup and the circumstances prevailing in our modern 
society. It will be difficult to insist on the second 
condition, viz., the insistence on the members of the 
community of the caste to admit the convertee on 
reconversion to the original faith because such a 
course of action may lead to dangerous consequences 
and ill-conceived exploitation. The curse and cancer 
of untouchability despite thirty years of social reforms 
still persists and no quarter should be given to further 


persecution of the members of the scheduled castes 


who as we often find, are subjected to all kinds of 


indignities and are looked down upon as slaves or 
vessals, meant merely to serve the members of the 


Higher caste. 





In our opinion, the main test should be genuine 
intention of the reconvert to adjure his new religion 
and completely dissociate himself from it. We must 
hasten to add here that this does not mean that the 
reconversion should be only a ruse or a pretext or a 
cover to gain mundane worldly benefits so that the 
reconversion becomes merely a show for achieving a 
particular purpose whereas the real intention may be 
shrouded in mystery. The reconvert must exhibit a 
clear and genuine intention to go back to his old fold 
and adopt the customs and practices of the said fold 


without any protest from members of his erstwhile 


caste. In order to judge this factor, it is not necessary 


that there should be a direct or conclusive proof of the 
expression of the views of the community of the 
erstwhile caste and it would be sufficient compliance 
of this condition if no exception or protest, is lodged 
by the community members, in which case the caste 
would revive on the reconversion of the person to his 
old religion. 

Another aspect which one must not forget is 
that when a child is born neither has he any religion 
nor is he capable of choosing on until he reaches the 
age of discretion and acquires proper understanding 
of the situation. Hence the mere fact that the parents 
of a child, who were Christians, would in ordinary 
course get the usual baptism certificate and perform 
other ceremonies without the child knowing what is 
being done but after the child has grown up and 


becomes fully mature and able to decide his future, he 





ought not to be bound by what his parents may have 
done. Therefore, in such cases, it is the intention of 
the convertee which would determine the revival of the 


caste. If by his clear and conclusive conduct the 


person reconverts to his old faith and adjures the new 


religion in unequivocal terms, his caste automatically 
revives. 

In our opinion, when a person is converted to 
Christianity or some other religion the original caste 
remains under eclipse and as soon as during his/her 
lifetime the person is reconverted to the original 
religion the eclipse disappears and the caste 
automatically revives. Whether or not the revival of the 
caste depends on the will and discretion of the 
members of the community of the caste is a question 
on which we refrain from giving any opinion because 
in the instant case there is overwhelming evidence to 
show that the respondent was accepted by the 
community of her original Katia caste. Even so, if the 
fact of the acceptance by the members of the 
community is made condition precedent to the revival 
of the caste it would lead to grave consequences and 
unnecessary exploitation, sometimes motivated by 
political considerations. Of course, if apart from the 
oral views of the community there is any recognised 
documentary proof of a custom or code of conduct or 
rule of law binding on a particular caste, it may be 
necessary to insist on the consent of the members of 
the community, otherwise in normal circumstances 


the caste would revive by applying the principles of 





doctrine of eclipse. We might pause here to add a rider 
to what we have said, i.e.. where it appears that the 
person reconverted to the old religion had been 
converted to Christianity since several generations, it 
may be difficult to apply the doctrine of eclipse to the 
revival of caste. However, that question does not arise 
here." 

The trend of the decisions of the Supreme 
Court thus appears to be that if a person is converted 
from Hinduism to Christianity he loses his caste in the 
original fold because. Christianity does not recognise 
caste system. If a Christian is reconverted to 
Hinduism, he becomes a Hindu and regains his 
original caste if he is accepted by the people of the 
caste. But a different note was struck by the later 
decisions reported in MANU/SC/0072/1983 (supra). 
In the earlier case it was held that in case of 
reconversion to Hinduism, unless the practice of It he 
caste makes it necessary, no expiatory rites need be 
performed and, ordinarily, the person regains his 
caste unless the community does not accept him. In 
fact, it may not be accurate to say that he regains his 
caste; it may be more accurate to say that he never 


lost his caste in the first instance when he embraced 


another religion. In the latter case it was held that 


when a person is converted to Christianity or some 
other religion the original caste remains under eclipse 
and as soon as the person is reconverted to the 
original religion the eclipse disappears and the caste 


automatically revives. No opinion was expressed as to 





whether revival of the caste depends on the will and 
discretion of the members of the community of the 


caste. 


In MANU/SC/0283/1975 C. M. Arumugam v. S. 
Rajgopal it was held as follows : -- "These cases show 
that the consistent view taken in this country from the 
time Administrator-General of Madras v. Anandachari 
ILR (1886) Mad 466 (supra) was decided, that is, since 
1886, has been that on reconversion to Hinduism, a 
person can once again become a member of the caste 
in which he was born and to which he belonged before 
conversion to another religion, if the members of the 
caste accept him as.a member. There is no reason 
either on principle or on authority which should 
compel us to disregard this view which has prevailed 


for almost a century and lay down a different rule on 


the subject. If a person who has embraced another 


religion can be reconverted to Hinduism, there is no 





rational principle why he should not be able to come 
back to his caste, if the other members of the caste 
are prepared to readmit him as a member. It stands 
to reason that he should be able to come back to the 
fold to which he once belonged, provided of course the 
community is willing to take him within the fold. It is 
the orthodox Hindu society still dominated to a large 
extent, particularly in rural areas, by medievalistic 
outlook and status-oriented approach which attaches 
social and economic disabilities to a person belonging 
to a Scheduled Caste and that is why certain favoured 
treatment is given to him by the Constitution. Once 
such a person ceases to be a Hindu and becomes a 
Christian, the social and economic disabilities arising 
because of Hindu religion cease and hence it is no 
longer necessary to give him protection and for this 
reason he is deemed not to belong to a Scheduled 
Caste. But when he is reconverted to Hinduism, the 
social and economic disabilities once again revive and 
become attached to him because these are. disabilities 
inflicted by Hinduism. A Mahar or a Koli or a Mala 
would not be recognised as anything but a Mahar or 
a Koli or a Mala after reconversion to Hinduism and 
he would suffer from the same social and economic 
disabilities from which he suffered before he was 
converted to another religion. It is, therefore, obvious 
that the object and purpose of the Constitution 
(Scheduled Caste) Order, 1950 would be advanced 
rather than retarded by taking the view that on 


reconversion to Hinduism, a person can once again 





become a member of the Scheduled Caste to which he 
belonged prior to his conversion. We accordingly agree 
with the view taken by the High Court that on 
reconversion to Hinduism, the 1st respondent could 
once again revert to his original Adi Dravida caste if 
he was accepted as such by the other members of the 


caste." 


In MANU/SC/0072/1983 S.  Amjialagan v. 
Devarajan, on review of earlier decisions it was held 
as follows : -" These precedents, particularly those 
from South India, clearly establish that no particular 
ceremony is prescribed for reconversion to Hinduism 
of a person who had earlier embraced another religion. 
Unless the practice of the caste makes it necessary, 
no expiatory rites need be performed and, ordinarily, 
he regains his caste unless the community does not 


accept him. In fact, it may not be accurate to say that 


he regains his caste; it may be more accurate to say 


that he never lost his caste in the first instance when 
he embraced another religion. The practice of caste 
however irrational it may appear to our reason and 
however repugnant it may appear to our moral and 
social sense, is so deep-rooted in the Indian People 
that its mark does not seem to disappear on 
conversion to a different religion. If it disappears, it 
disappears only to reappear on reconversion. The 
mark of caste does not seem to really disappear even 
after some generations after conversion. In Andhra 


Pradesh and in Tamil Nadu, there are several 





thousands of Christian families whose fore-fathers 
became Christians and who, though they profess the 
Christian religion, nonetheless observe the practice of 
Caste. There are Christian Reddies, Christian 
Kammas, Christian Nadars, Christian Adi-Andhras 
Christian Adi Dravidas and so on. 

The practice of their caste is so rigorous that 
there are intermarriages with Hindus of the same 
caste but not with Christians of another caste. Now, if 
such a Christian becomes a Hindu, surely he will 
revert to his original caste, if he had lost it at all. In 
fact this process goes on continuously in India and 
generation by generation lost sheep appear to return 
to the caste-fold and are once again assimilated in 
that fold. This appears to be particularly so in the case 
of members of the Scheduled Castes, who embrace 
other religions in their quest for liberation, but return 
to their old religion on finding that their disabilities 
have clung to them with great tenacity. We do not 
think that any different principle will apply to the case 
of conversion to Hinduism of a person whose 
forefathers had abandoned Hinduism and embraced 
another religion from the principle applicable to the 
case of reconversion to Hinduism of a person who 
himself had abandoned Hinduism and embraced 


another religion." 


In MANU/SC/0061/1983 Kailsh Sonkar v. Maya 


Devi, almost all the decisions on the subject were 


reviewed and it was held as follows : "In our opinion, 





there is one aspect which does not appear to have 
been dealt with by any of the castes discussed by us. 
Suppose, A, a member of the scheduled caste, is 
converted to Christianity and marries Christian girl 
and a daughter is born to him who, according to the 
tenets of Christian religion, is baptised and educated. 
After she has attained the age of discretion she 
decides of her own volition to re-embrace Hinduism, 
should in such a case revival of the caste depend on 
the views of the members of the community of the 
caste concerned or would it automatically revive on 
her reconversion if the same is genuine and followed 
by the necessary rites and ceremonies? In other 
words, is it not open for B (the daughter) to say that 
because she was born of Christian parents their 
religion cannot be thrust on her when after attaining 
the age of discretion and gaining some knowledge of 


the world affairs, she decides to revert to her old 


religion. It was not her fault that she was born of 


Christian parents and baptised at a time when she 
was still a minor and knew nothing about the religion. 
Therefore, should the revival of the caste depend on 
the whim or will of the members of the community of 
her original caste or she would lose her caste for ever 
merely because fortunately or unfortunately she was 
born in a Christian family? With due respect, our 
confirmed opinion is that although the view of the 
members of the community would be an important 
factor, their views should not be allowed to a complete 


loss of the caste to which B belonged. Indeed, if too 





much stress is laid on the views of the members of the 
community the same may lead to dangerous 
exploitation. Perhaps, this factor was present in the 


mind of Bhagwati, J., who delivered the leading 


judgment in a latter decision of this Court in C. M. 


Arumugam v. S. Rajgopal 2 7/5 


where, speaking for the Court, he made the following 
observations : "It is sufficient to state that originally 
there were only four main castes, but gradually castes 
and sub-castes multiplied as the social fabric 
expanded with the absorption of different groups of 
people belonging to various cults and professing 
different religious faiths. The caste system in its early 
stages was quite elastic but in course of time it 
gradually hardened into a rigid framework based upon 
heredity But that immediately raises the question 
what is a caste, when we speak of a caste, we do not 
mean to refer in this context to the four primary 
castes, but to the multiplicity of castes and sub-castes 
which disfigure the Indian social scene A caste is 
more a social combination than a religious group 

But from that it does not necessarily follow as an 
invariable rule that whenever a person renounces 
Hinduism and embraces another religious faith, he 
automatically ceases to be a member of the caste in 
which he was born and to which he belonged prior to 
his conversion If the structure of the caste is 
such that its members must necessarily belong to 
Hindu religion, out of the caste, because no non- 


Hindu can be in the caste, according to its rules and 





regulations where, on the other hand, having regard 
to its structure, as it has evolved over the years, a 
caste may consist not only of persons professing 
Hindu religion but also persons professing some other 
religion as well conversion from Hinduism to that 
other religion may not involve loss of caste, because 
even persons professing such other religion can be 
members of the caste. This is indeed not an infrequent 
phenomenon in South India where, in some of the 
castes, even after conversion to Christianity, a person 
is regarded as continuing to belong to the caste 

There are castes, particularly in South India, where 
this consequence does not follow on conversion, since 


such castes comprise both Hindus and Christians." 


MASJIDS CAN BE REMOVED FOR ROAD 
WIDENING 


Gulam Kadar Ahmadbhai Menon and Ors. vs. Surat 
Municipal Corporation and Ors.: MANU/GJ 
/02'72/ 1998 - 'Masjid' has significance for Islam and 
offering prayers at these particular mosque is 
essential and integral part of religion - widening of 
road in public interest - trustees required to remove 
minaret portion and structure supporting it - it will 


not adversely affect offering 'prayers within mosque'. 


Dr. M. Ismail Faruqui v. Union of India (Ayodhya 
case) MANU/SC/0860/ 1994 : AIR 1995 SC 605 , 


heavily relying on the following observations in 





paragraph 85 of the said judgment 


Obviously, the acquisition of any religious place is to 
be made only in unusual and extraordinary situations 
or a larger national purpose keeping in view that such 
acquisition should not result in extinction of the right 
to practice the religion, if the significance of that place 

"85. The correct position may 
be summarized thus : Under the Mahomedan Law 
applicable in India, title to a mosque can be lost by 
adverse possession (See Mulla's Principles of 
Mahomedan Law, 19th Edn. by M. Hidayatullah -- 
Section 217 and MANU/PR/0024/ 1940. If that is the 
position in law, there can be no reason to hold that a 
mosque has a unique or special status, higher than 
that of the places of worship of other religions in 
secular India to make it immune from acquisition by 
exercise of the sovereign or prerogative power of the 
State. A mosque is not an essential part of the practice 
of the religion of Islam and Namaz (prayer) by Muslims 
can be offered any where, even in open. Accordingly, 
its acquisition is not prohibited by the provisions in 
the Constitution of India. Irrespective of the status of 
a mosque in an Islamic country for the purpose of 
immunity from acquisition by the State in exercise of 
the sovereign power, its status and immunity from 
acquisition in the secular ethos of India under the 
Constitution is the same and equal to that of the 
places of worship of the other religions, namely, 
church, temple etc. It is neither more nor less than 


that of the places of worship of the other religions. 





Obviously, the acquisition of any religious place is to 
be made only in unusual and extraordinary situations 
for a larger national purpose keeping in view that such 
acquisition should not result in extinction of the right 
to practice the religion, if the significance of that place 
be such. Subject to this condition, the power of 
acquisition is available for a mosque like any other 
place of worship of any religion. The right to worship 
is not at any and every place, so long as it can be 
practised effectively, unless the right to worship at a 
particular place is itself an integral part of that right." 

A practice may be a religious practice but not 
an essential and integral part of practice of that 
religion. While offer of prayer or worship is a religious 
practice, its, offering at every location where such 
prayers can be offered would not be an essential or 
integral part of such religious practice unless the 
place has a particular significance for that religion so 
as to form an essential or integral part thereof. Places 
of worship of any religion having particular 
significance for that religion, to make it an essential 
or integral part of the religion, stand on a different 
footing and have to be treated differently and more 
reverentially than the other places of worship of that 
religion. 


The Hon'ble Supreme Court has thus without 


giving any immunity from acquisition to a place of 


religion worship laid down the following principles; 
(1)(a) If the place of worship of any religion has such 


particular significance for that religion that offering 





prayers at that particular place of worship is an 
essential and integral part of that religion, such a 
place stands on a higher footing and has to be treated 
differently and more reverentially than other places of 
worship of that religion. 

(b) If the acquisition of such religious place (referred 
to in (a) above which is on a higher footing) results in 
extension of right to practice the religion acquisition 
should not be resorted to. 

(2) The question (acquisition) of any other religious 
place of worship (not referred to in (1) above) is to be 
made only in unusual and extraordinary situation for 


a larger national purpose. 


SEVERAL ASPECTS OF QURAN IS BEING MIS- 
INTERPRETED 


Jafar Abbas Rasool Mohammad Merchant vs. State 
of Gujarat and Ors.: MANU/GJ/ 1225/2015 - Syed 


Ameer Ali, on the personal law of the Mohammadans, 


remarked: "He (Mohammad) restrained polygamy by 


limiting the maximum number of contemporaneous 
marriages and by making absolute equity towards all, 
obligatory on the man. It is worthy of note that the 
clause in the Koran which contains the permission to 
contract four contemporaneous marriages, is 
immediately followed by a sentence which cuts down 
the significance of the preceding passage to its normal 
and legitimate dimensions. The former passage says: 


"You may marry two, three or four wives, but not 





" 


more." The subsequent lines declare, "but if you 


cannot deal equitably and justly with all, you shall 


marry only one." The extreme importance of this 
proviso, bearing especially in mind the meaning which 
is attached to the word "equity" (aadl) in the Koranic 
teachings has not been lost sight of by the great 
thinkers of the Muslem world. Even so early as the 
third century of the era of the Hegira, during the 
resign of al-Mamum, the first Mutazalite doctors 
taught that the developed Koranic laws incalculated 
monogamy. And though the cruel persecutions of the 
mad bigot, Mutawakkil, presented the general 
diffusion of their teachings, the conviction is gradually 
forcing itself on all sides, in all advanced Moslem 
communities, that polygamy is as much opposed to 
the Islamic laws as it is to the general progress of 
civilised society and true culture. In consequence of 
this conviction a large and growing section of Islamists 
regard the practice of polygamy as positively unlawful; 
and this is particularly the case among the Mutazalas. 
Even among those Moslems who do not belong to this 
sect, especially in India, the idea is becoming a strong 
moral, if not a religious factor, and many extraneous 
circumstances in combination with this growing 
feeling are tending to root out the existence of 
polygamy from among the Mussulmans. A custom has 
grown up which is largely followed by all classes of the 
community, of drawing up a marriage deed containing 
a formal renunciation on the part of the future 


husband of any right or semblance of right which he 





might possess or claim to possess to contract a second 
marriage during the existence of the first. This custom 
serves as a most efficacious check upon the growth 
and the perpetuation of the institution of polygamy. In 
India more than ninety-five percent of Mohammadans 
are at the present moment, either by conviction or 
necessity, monogamist. Among many of the educated 
classes versed in the history of their ancestors and 
able to compare it with the records of other nations, 
the practice of polygamy 15 regarded with 
disapprobation amounting almost to disgust. In 


persia, according to Colonel Mecgregor's statements, 


only two per cent of the population enjoy the 


questionable luxury of plurality of wives. It is 
earnestly to be hoped that before long all sections of 
Moslems will come to recognise that polygamy, like 
slavery, is abhorrent to the laws of Islam."-Personal 
Law of the Mohammedans. Mohammedan law, 
compiled from Authorities in the original Arbic, Vol. II 
Ameer Ali, (Syed), M.A., C.I.E. Third Edition, Thacker 
Spink and Co. Calcutta, 1908, pages 23, 24 and 25. 
(Koran, chap, iv, v, 3). 

As social conditions in this nation and 
throughout the world continues to change, the reality 
of life is, that even without a code on personal law of 
Muslims in so far as the marriage is concerned, 
polygamy is going into oblivion. Education, changing 
patterns of the family structure, the structure of a 
family in the context of reality of the world, and 


economic necessities are on their own precipitating a 





situation where monogamy is becoming the reality 
though the religion permits a Muslim, with such 
sanction of conscience to venture into polygamy. But, 
the code upon which polygamy rests in Islam is strict 
and difficult to keep. 

Moreover, Quran forbids polygamy if the 
purpose to marry more than once is self-interest or 


sexual desire. It is for the maulvis and Muslim men to 


ensure that they do not abuse the Quran to justify the 


heinously patriarchal act of polygamy in self-interest. 


REFORMERS WHO WANT TO BRING HUMAN 
UNITY 


Mahadeb Kumar Banerjee and Ors. vs. State of 
West Bengal and Ors.: MANU/WB/0488/ 1983 - Shri 
Ramkrishna's spiritual practices culminated in the 
experience that all beings are in essence divine, and 
identical with Eternal Existence, Consciousness and 
Bliss, and that the ultimate aim of human life is to 
realise this Truth and attain eternal life. Shri 
Ramkrishna discovered that the same Eternal Truth 
underlines all religions, which is the essence of all 
scriptures, that all religions are true, According to 
Shri Ramkrishna, religion is not an end in itself but is 
a means to achieve the said aim of human life. He 
proclaimed that all religions are only different paths 
leading to the same goal. He preached that service to 
man as the veritable manifestation of God, in a spirit 


of worship, is a sure way to realise the Truth. 





Accepting all religions to be true, he prohibited 
condemnation of any of them. These are the 
fundamental tenets of the cult of religion of Sri 
Ramakrishna. In paragraph 6 it has been averred that 
this new religion of Shri Ramakrishna is unique by 
itself, and comprehends within itself each of all the 
other religions, and yet is not identical with any one 
of them. It has been stated in paragraph 7 of the said 
affidavit that the most important features of this new 
cult or religion practised and preached by Shri 
Ramkrishna, which clearly distinguish it from all the 
other cults or religions, including traditional 
Hinduism, are as follows:-- 

(i) The religion of Shri Ramakrishna looks upon Shri 


Ramkrishna as an illustration and embodiment of the 


Religion Eternal which constitutes the core of all 


religious ideal, and permits his worship through his 
image (like portraits, photos, statues, etc.), relics or 
otherwise, with or without any ritual or ceremony. 

(ii) It not only tolerates all religions, but also accepts 
them all to be true, and it considers all religions to be 
only different paths leading to the same goal, whereas 
other religions claim absolute authority in all matters 
to the exclusion of all others. 

(iii) It believes that the underlying truth in all religions 
in the same Eternal Truth which is the essence of the 
scriptures of all religions. 

(iv) It preaches the harmony of all religions. 


(v) It prohibits condemnation of any religion. 





(vi It enjoins no particular ritual or ceremony 
whatsoever as compulsory. 

(vii) It enforces no restriction regarding food as in 
many other religions. 

(viii) It recognises no privilege whatsoever due to caste, 
colour, creed, language or nationality. 

(ix) It recommends selfless service to man in a spirit of 
worship looking upon him as the veritable 
manifestation of God, as a sure means to attain 
spiritual salvation. 

(x) It does not require any person belonging to any 
other faith to abjure the same, on initiation into or 
acceptance of this unique religion of Shri Ramkrishna, 
as is so demanded by other religions. 

(xi) It does not impose or require any specific 
ceremony by way of conversion or purification or 
otherwise, for initiation into this new religion, unlike 


other religions. 


(xii) It allows its followers to participate freely in the 


religions ceremonies of all other religions. 

Shri Ramakrishna created a band of religious 
devotees with Swami Vivekananda as his chief 
disciple, who were initiated into his religion, and also 
founded on order of monks, since known as the 
Ramakrishna order, with Swami Vivekananda, as its 
leader. The followers of this religion or cult of Shri 
Ramakrishna believe in and practise the universal 
religion of all times, as practised and preached by him. 
They believe in the universal brotherhood of all, 


irrespective of caste, colour, creed, community, 





language or nationality. Amongst the followers of Shri 
Ramakrishna's religion, there are persons coming 
from Hindu fold as well as from the followers of Islam, 
Christianity and other religions. There is, however, a 
fundamental difference between the religious outlook 
of followers of these traditional faiths and that of a 
follower of Shri Ramakrishna. For example:-- 

(1) A traditional Hindu claims to be a Hindu and 
Hindu only, and believes in the Vedas only, and not in 
the scriptures of any other religion, he is at most 
indifferent to, or even tolerant of, but has no respect 
for the other scriptures. But a follower of the cult or 
religion of Shri Ramakrishna, coming originally from 
the Hindu fold, though a Hindu, claims to be 
something more at the same time. As a follower of Shri 
Ramakrishna's Religion Universal alongwith the 
Vedas, he accepts also the Holy Koran, the Holy Bible 
and all other religious scriptures to be true. 

(2) Similarly, a Muslim owes allegiance to Islam and 
Islam only, believes in the infallibility of the Koran 
alone, and does not accept any other religion or 
scripture of the world to be true. But a Muslim, 
initiated into the religion of Shri Ramakrishna. While 
accepting the Koran to be true, also accepts all other 
scriptures to be true as well: while he remains faithful 
to his religion, he also accepts all other religions to be 
true. 


(3) Similar is the case with those of the Christian faith, 


who accept Shri Ramakrishna's religion. Whereas a 


Christian does not accept any scripture other than the 





Bible to be true. A Christian initiated into Shri 
Ramakrishna's religion accepts the Bible as well as 
the other scriptures of the world to be true. White he 
remains faithful to his religion, he also accepts all 
other religions to be true. 

(4) In the same way, the followers of all other religions, 
when they accept the cult or religion of Shri 


Ramakrishna, also believe that all religions are true. 


In the case of Madras v. Sri Lakshmindra Thirtha 
Swamiar of Shirur Math, MANU/SC/0136/1954 : 
AIR 1954 SC 282, para 15 at 289, the Commissioner, 
Hindu Religion Endowment, it has been observed by 
B.K. Mukherjee, J. who spoke for the Supreme Court 
that the word 'denomination' has been defined in the 
Oxford Dictionary to mean a collection of individuals 
classed together under the same name; a religious 
sect or body having a common faith and organisation 
and designated by a distinctive name. The practice of 
setting up Maths and centres of theosophical teaching 
was started by Sankaracharya and was followed by 
various teachers since then. After Sankara, came a 
galaxy of religious teachers and philosophers who 
founded the different sects and sub-sects of the Hindu 
religion. Each one of such sects or sub-sects can be 
called a denomination as it is designated by a 
distinctive name in many cases it is the name of the 


founder, and has a common faith and common 


spiritual organisation, The followers of Ramanuja who 


are known by the name of Sri Vaishnabas, constitute 





a religious denomination and so do the followers of 
Maddhwacharya and other religious teachers. Further 
Article 26 contemplates not only a religious 
denomination but also a section thereof, the Math or 
the spiritual fraternity represented by it can 
legitimately come within the purview of this Article. 

the word Religion as used in Article 26 of the 
Constitution is a matter of faith with individuals or 
communities and it is not necessarily theistic. There 
are well-Known religions in India like Budhism and 
Jainism which do not believe in God or in any 
intelligent First Cause. A religion has undoubtedly its 
basis in a system of beliefs or doctrines which are 
regarded by those who professed that religion as 
conductive to their spiritual well-being, but it will not 
be correct to say that religion is nothing else but a 
doctrine or beliefs. A religion may not only lay down a 
code of ethical rules for its followers to accept. It might 
prescribe rituals and observances, ceremonies and 
modes of worship which are regarded as integral parts 
of religion, and these forms and observances might 
extend even to matters of food and dress. .......... The 
guarantee under Article 25 of the Constitution not 
only protect the freedom of religious opinion but it 
protects also acts done in pursuance of a religion and 
this is made clear by the use of the expression practice 


of religion. 


The above observations of Mukherjee, J. was followed 


in the case of Shri Venkataramana Davaru and 





Others v. State of Mysore, MANU/SC/0026/ 1957 : 
AIR 1958 SC 2595 at page 264 para 16 and wherein 
Venkatarama Aiyer, J. held that the words "matters of 
religion as used in Article 26(b) of the Constitution of 
India embraced not merely matters of doctrine and 
belief pertaining to the religion but also the practice of 
it, or to put it, in terms of Hindu theology, not merely 
its Ghana but also its Bhaktis and karma kandas. 
Thus the matters of religion in Article 26(b) include 
even practices which are regarded by the community 
as part to its religion. ............ Durgah Committee v. 
Hossain Ali, AIR 1954 SC 282 has been followed in the 
case of in dealing with scope of Article 26 of the 
Constitution ie. the meaning of the word 
"denomination" as well as of the expression "matters 
of the religion". ......... S.P. Mittal v. Union of India, 
MANU/SC/0532/1982 : AIR 1983 SC 1 at page 20 
paras 77-78 in dealing with the Article 26(b) of the 
Constitution relied upon the decision in 
MANU/SC/0136/1954 : AIR 1954 SC 282 and 
observed that the said expression must satisfy three 
conditions: 

1. It must be a collection of individuals who have a 


system of beliefs or doctrines which they regard as 


conductive to their spiritual well-being, that is, a 


common faith; 
2. Common organisation; 


3. Designation by a distinctive name. 





The well-accepted scriptures of the Hindu contained 


reference to caste as having even divine origin. 


Bhargava, J. in S. Raja Gopal v. C.M. Armugam, 


MANU/$SC/0360/ 1968 : AIR 1969 SC 101 held that 
caste system prevails only amongst Hindus and 
possibly in some religions closely allied to Hindu 


religion like Sikhism. 


Mr. B.S.S.O's, Molley in his Indian Caste & Custom 
(Rupa & Co., 1976) at page 19 observes:-- "Caste is 
not merely a social institution but a part of Hinduism, 
which on that accounts has been described as a socio- 
religious system, for it is partly a social organisation 
based on caste and partly a religious beliefs or 
congeries of beliefs. Caste is, in fact, the steel frame 
binding together the many beliefs massed together in 
Hinduism. So integral part is it of Hinduism that a 
Hindu without a caste is almost a contradiction in 
terms A man may entertain Hindustic beliefs but 
unless he belongs to a caste he cannot be a member 
of Hindu Society as observed by Birth. The caste is the 
express badge of Hinduism. A man who is a member 


of a caste is a Hindu, be who is not a Hindu." 


Dr. Radhakrishnan in his book 'The Hindu View of 
Life' at page 55 remarked:-- "Hinduism is more a way 
of life than a form of thought while it gives absolute 
liberty in the world of thought it enjoins a strict Code 
of practice."........... Casteism is thus an integral part 


of the Hindu Religion. Dr. Radhakrishnan in his book 





entitle 'Hindu View of Life, at page 75 remarked:-- 
"Caste was the answer of Hinduism to the forces 
pressing on it from the outside. It was an instrument 
by with the Hinduism civilized the different tribes it 
took in 

Yagnapurushdai v. Muldas, MANU/SC/0040/1966 
: AIR 1966 SC 1119. In paragraph 28 at page 1125 
of the said decision it has been observed that the 
Encyclopedia of Religion and Ethics, Vol. VI has 
described 'Hinduism' as the title applied to that form 
of religion which prevails amongst the vast majority of 
the present population of the Indian Empire (page 
686), As Dr. Radhakrishnan has observed: "The Hindu 
Civilisation is so called, since its original founders; or 
earliest followers occupied the territory drained by the 


Sindhu (the Indus) river system corresponding to 


North West Frontier Province and the Punjab. This is 


recorded in the Rig Veda, the oldest of the Vedas, the 


Hindu scriptures which gave their name to this period 
of India History. The people on the Indian side of the 
Sindhu were called Hindu by the Persian and the later 
Western Invaders". This is the genesis of the word 


Hindu'. 


Mudholkar, J. in Punjabrao v. D.P. Meshram, 
MANU/SC/0050/ 1964 : AIR 1965 SC 1179 at page 
1184 paragraphs 13 and 14 that the meaning of the 
word profess as used in Clause (3) of the Constitution 
(Scheduled Castes) Order, 1950 mans to enter 


publicly into a religions State and for this purpose a 





mere declaration by a person that he has ceased to 
belong to a particular religion and embraced another 
religion would not be sufficient. The meaning of the 
word profess according to Websters New World 
Dictionary to above publicly to make an open 
declaration of; to declare one's belief in etc. It has been 
therefore held that if a public declaration is made by 
a person that he has ceased to belong to his old 
religion and has accepted another religion he will be 
taken as professing the other religion. In the face of 
such an open declaration it would be futile to enquire 
further as to whether the conversion to another 
religion was efficacious. It has been further held that 
the definition of the word Hindu has been expanded 
for the special purposes of sub-clause (b) of Clause 2 
or Article 25 and for no other. The contention that the 
word Hindu as mentioned in paragraph 3 of the 
Constitution (Scheduled Castes) Order, should have a 
wide meaning similar to that in Explanation II of sub- 
clause (b) of Clause 2 of Article 25 of the Constitution 
was negatived by the Supreme Court and the said 
word was used in the said order in the narrower sense 
of the orthodox Hindu religion which recognised 
castes and contains injunctions based on caste 
distinctions. This Division Bench of Supreme Court 


comprised of five Judges including Gajendragadkar, 


C.J. who spoke for the judgment in 
MANU/SC/0040/1966 : AIR 1966 SC 1119, so the 


pronouncement of the Supreme Court being made in 


a different context i.e. in considering the ambit and 





sweep of Article 25(2)(b) read with Explanation II of the 


Constitution cannot taken to be the yardstick in 


deciding the question whether the cult or religion 


preached professed, and propagated by Thakur Shri 
Ramkrishna and after his demise by his disciples 
amongst them Swami Vivekananda within the 


meaning of Article 30 of the Constitution of India. 





